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x 
!'he follo\l'ing pap~r-; 11un1bcr~d l !o r~ad on the belO\\' n\otions notic~d on July 22, 2011 :in,! 
July ;;uhn1itted \>n the l'atl It\ 15 j\\olicHl cnlen(h1r of Oefober 14, 21Jl I: 

!'.![Jt'I> Sub1n•11cd 

[)el's >\fllnnat1on 1n '"rpn11 ofn1ulinn, cxh1bll' 
l'I.'' 1\ltir11•J\1<>11 111 Opr"<HL011. exh1h11> 
IJc·I' (llfiLlll.lllOll ;,, Rori)'. "'hihit' 

I.~ 

J ,-1 

'" 
In :in action seeking da1nagcs Ji1r per:;onal injuries ari <;ing out of a 111otor vehicle uccid~nt. 

JclCndants Sale111 'l'rLick Lca<;ing. Sol<;o Plun1bing Supply. Inc .. and[)_]_. Bonner. I!! (heteinafter 

l"llllectil'ely r~l"crrcd to as "l)cfendanl\ .. ) 1110\"C [Or sun1n1iu;· jnd~n1enl. disrnis-,1ng the co1nplu1nt 

ol' the plainti r1· Ki1n bc·l'ly ('.handle!' ( hcreinatler "Pluintifl .. ) for tiiilure to prove .. seriou> Ln_i nry" as 

required by ~C\\' )'ork lns~ 1nce l.O\\' ~~S 102 and 5104. PlaintilT opposes the n1o!ion. 

I l'aclual ll1storY 

()n 1\ugu~t 21 . 2007. l'lu•nti IT v.·us alleg~dly inj ureJ as a result <lr ~ 111otor ,·~hie le 

acctdc11L '''hi.;h llCC\Lrrcrl nn th~ l31pad\l'ilY and East I louston Street J\'e\v 'r'l>rk County, Ne'' 

"\'ork. Dcii:11dnn1s no\\ each 1110,·e fo1 'u111111ary jutlg111en1. all<:ging Plaj11tiffhas not n1ct lhL· 

sc·rilllLS injury th1 ~shu Id C<lnLen1pl <lied by ;\cv.· '{ <>rk ]n<.urance La\V §5 1 02( d). 
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J1 S1andnrd of l{cvie,,· 

"[Tjhc proponent or a >urru11ary jud~.1nen! 111otion n1ust 1nake a prin1a Jficie sho,vi ng of 

cntillcn1ent to 111dg1nc11l <l~ a n1altcr of la\\'_ tendering suflicienl evidence lo (\en1\111,·lrntc the 

absence or any n1aterial i 's11e.' or !Uct. l'ai l11n: to make such prin1<1 fncie sho"·i ng requires denial 

of the n1olil1ll. rei,1ardlc.;~ ol"thc sufficient·)- of the opposing paper"_" .~lr11rez v. l'ro;11ec1 /fos11 .. 

6~ N.l'.2d 320. 324 (1986) "fherc ;, nu requirement that the proofl'or s;1id niotion be suhn1i1ted 

in ~rr1d:iYit forrn_ r;itlicr. Lhc require1n"111 is that the e,·idencc prnfferetl be i11 adn1issible forn1 . 

.tl11ni: v. l!ocr:h11s. 282 1\ [) .2d 387 ( l st ])cpt. 2001 ). Accordingly. allirn1ations iiorn a \\ornL)'.< 

havi11g no per<;o11al kno,vlcdg~ of the lilc! <; are not c·•1 deneL' and otl'er not hi 11g: more than hcar"ay. 

Reuben /11i1e/.10111: .'>f,/nc'.I' Ruhin, 20 A.l).2d 668 (2nd D..:pt. 

.lfecha11ic1·1/le. 141 A.D.2d J002(3rd Dept. 1988). 

{)nee a 1novant n1eet<; his initial hurden. the burden shifts l<> the opponent. ,11ho n1ust then 

prodt1ce >U!T1cient evidence_ als(> in ad1n issihlc forn1. to establish the existence of a triable issue 

ol' fact. /.11ckerrna11 v ( '1/)' of }ieH )'o•·k. 49 N.Y.2d 557 ( 1980). \VhL"n decitling a ,,ununar)' 

_iudg1nent n1otion the role ofth<.' Coult is to 111akc detcrm>nati11ns as to the c.-.;:i,tence ofbonafidc 

issue.> of fact and not to delve into or re;,iilve •ssue;, of creditnlity. K.11i'/1k<t \'. "/i1/ln1an. 278 

A.D 2<l 811 (4th !Jepl 2000)_ 

J,nstly. hccall'iC su1nn1ary .i udgn1ent is such a drastic rc1ncdy. i l ~hol1 ld never b,· granted 

''hen there is any dnuh1 as to the existence of a triable iss11e or JC1ct. R otuba l:X1ru<k'1 ·.1· ''· Ce1111or. 

46 N.'r'.2d 223 (1978). \\'hen the e~istenc~'ol an is>lLC of fact is c,·en debatable. s11n1n1ar)' 

JL1dgn1~~11 should he denied :::;r()ne" (;o,,d.<!ln. 8 N.Y.2d 8 (19(10). 

\\'here " p !aintiff is c lai1ni ng seriou:. •r1iury arising from ··pern1ancnt consequential 

I in1ila11nn of use o 1· a ho<ly organ. n1en1bcr. function or sys ten\· or "sig:nific<lllt limitation or use 

or a h<>dy l'llnction 01 ')'Stcn1 "'. the dctenninntinn of ,,•hethcr the lin1itation 1s "sigr1i!icant"' or 

""C<'LlSequcnti:il"' relates to n1cdical significance and in,·olvcs a comparative de1cr1n1nation ofthL' 

degree or qualituti \'C ll'1\t1rc o I· an inJnry based on the norn1,1l fi1n ~lion. purpose, and u~c of the 
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body pare. P omt1H'i/.1- 1 ·. f'e11':, 4 ,'-!. y_ 3d 566 (2005): 7(lure "- .4 vi.1 Renl-A-C'ar .\),.11en1.1_ f11,· __ 98 

N _ Y .2d 345 ( 2002) cfhu-;. to establish a clain1 11ndcr either of these categories. a pl~intiff n1t1sl 

subn1it 1nedical pro,1f conl31ning ohj ect 1 vc. qua11tit<1tive evidence 'Vi th respect to Jin11nished 

range of nlolion or a qualil;iti\'e a'o:tssn1cn1 compari Llg plainti Ifs present li n1itation to the norn1<1 I 

function. purpo<;c. anJ use <>f the al!t,\;lc~I lxidy organ. 1ne1nbe1, function l>r system. 7(J//I'<', 

1·u111·a - Sec al '>0 (;1,~111011 ,-_ !'au! Ai1ciiac/ A101111,\;e1ncn1, 266 A. D .2J 508 (2"' Dept. 1999). 

IOxpert n1eJical evidence in the fot 111 of physi.;ian assessments n1u;;l be supported by ohJeCti \'C 

1nedt~al e\'idcnce such a~ i\lRl reports. c1· sc:in reports and observati<>n<; during cxa1nination. 

'{0111 <' •• I 11/11 II. 

\\'here. as here, a caoc in' o \\·~; a spinal injury, proof that plaintiff >Uffcrcd a herniateJ or 

hulging di >C i~ not o/onr 'uilicicnt (\> e<;tabl ish serious injury \Vithin the 1neaning of Insurance 

La>\' ~ 5 l 02( d ). f'o1nmc! Is. Sll/)J·a. ,\n t\11{ I finding of a disc herniation niust be acccnnpuntcd by 

objccti' e evidence of the Cl-.lc'llt of the resll \ting: p hy>ica I lin1 ilation,<;. ,'\ev ()n1>hi 1·. ,l\',~B 'fl1xi, 

Inc. 51 .'I LJ. ]t/ 594 ( 111 Dept 2008). In n1os1 case>. scrio1.1<; injury ari.,1ng iion1 a herniated disc is 

£>tabli,hcd through a ']llilnlitnti\'e con1parison \\'ith a normal range ol rnotion . • 'lee 'L<:s11el l' 

1\I111·th. 300 ;\.D.2d 329 (2'"' Dept. 2002)(1netlical e~pert aIT1davi1 deen1cd -,utli<:itcll \\'here ii 

discussed lv1 ]{ l liln1s f~\'iC\\ ed sl10'' •ng herc1ialions anJ the rani.>e l1 l· tnolion teslin~ p~rfor111ed 

(luring recc111 e~aJ11ina!ions. '"hicb t11dicated specific licniti!tions to !lie plaintiffs ce1-vical ~pine) 

lnlporl<1ntly. the First l)cpartn1cn1 has held that straight· leg raising tests. \\'hen coupled \\'ith 

po>ili \'c :0.1R 1 and nerve cor 'luct 1<>11 le:;\ result-,_ con-;t1lutc ohjecn ve e,·idcnce of serious illJlll '.' 

rcs11lltng frOLl\ spinal injllry. B1·11u·111·. 'l<'llJ'. 9 i\.0.3d 30 (I "Dept. 2004); .~'ee Otero 1·. 97/ ()n/;, 

L' Jnr. 36,\.l)Jd 430 (l" J)ept. 2007). 

\\'hen u defendant s~cks ~urn111ary Judgment al lcging that a plainti !T docs not n1cct the 

threshold required!/> n1aintain a la\\·suit. the burden is on the Jei"endanl !o ftr>t establish that 

plainti n-s injur1e~ ar~ n<lt serious. h /·,111ch111i 1•. /'!a111er1. l 1\1. Y. Jd 5 J6 ( 2003 ): J/1 oivn 1'_ Ac hr, 9 

.\. [)_J-:1 3 0 ( I " Der t_ 2004 )- '!'0 incct th~ir bl•rdc11, de fe11dant<; · n1edical evidence in1tst nl>! he 

Cllnclu.<ory at1d n1us1 be hascd <>ll objective tc>ting_ -~·ee 1\'1x I' .. \'1<111;;. 19 A.D 3d 227 (I" Dept. 

~()05). \\'ith regard lo range-nt:111oti\1n 1s,t1cs. defc11dnn1·s n1edical doctor os required t0 specify 

the d~grec Of p]ainli ff S r~ulgC O I' lllOt ion and \\'hat C<HlSti!uleS JJornla I TUllj!e Of lllOtion_ lf'<,b/J \', 

) 

[* 3]



FILED Feb 15 2012 Bronx County Clerk 

.Jo//111·011. 1.1 A.!) .3d 54 ( I" [)cpt. 2004). \Vherc de l(,ndant" ~ 111cdical e:1.pcrl find' ·restricted 

l'angc-ol~n1otion. and a doctor belic\•es the)' i!fl" self-in1po~cd. the d(>etor 1nust explain the reasons 

1(11- the restricted range of nloti\>n and \Vhy the san1e are nol related to the acei(ienl. .<:1.v/c "· 

.Jo 1·r11h. 32 A. l) .3 d 212 ( I " [Jepl. 2001> ). 

Onec dcti;,nda11\ nlCCt> the b11rden ol p1i111a facie cnti1lcn1ent lu sununary judgn1enl. ~uch 

rel ie 1· is V.·arranted unless plai nti!T c;111 cstahl ish the exi <.!enc~ of a _,erious injury through 

con\pelcnt evidcr1cc. I 'lainliff r11u,1. of '''urs<:. cstahlish that the injuries alleged \Vere the rcsnlt 

D 1· the accident clai nled and tha1 the I in1itations alleged are the result <>f those injuries. 1\'ohi<' 1· 

Ack~rrnan. 252 A. I) .2d 3 92 ( l" ! )ept. \ 998). Pluintif1" s evidence 111ust he obj cc ti ve. 

cont..:n1poraneou> \\'i!h the accident. <;hu"·ing qualitative C\ ·idence or" ·hat restriction,,_ if an.1·. 

Pluinti rr \Va:; <ifllie1ed \l'ith. Hlnckr'1on \', [)i11s1uhl' 27 .'\. D' 3d 241 ( l" Dept. 2006). A 111eJica\ 

cxp~rt's Dp•nion e~tablish1ng a ~erious injury '''hich is hi!~ed solely on plaintLffs subjecl1\'c' 

con1plain1s \\"i 11 not be credited a11d ''ill not preclude su1nrnary J udgn1en1 in fa\ \>r of dell~l(l.ln \. 

70/tk1;: 1· /,1J11{1e C'ab (,'or1>oro1ion, 108 A D.2d 378 (1985). In order to be <;L1fficie11t 10 cstabh-;h 

a pri 111a facie ease or scriou-; iniury_ the 111cdic'1i affirn1ation or affida\·it proffered 11111'! contain 

n1edical ti ndings. ,,·hich arc ba>ed on the phy,ician '> ()\''11 exa111ination, test~ and ob<;Cr\'ations 

and re\·ie'v of the· rccor1l r ,1ther tban nlanifesti ng onl>' !he plainll I"!' s suhjecti\ c cotnplain!> /Jeni 

".Jack.1011. 15 A.l).2d 46 (1" [)cpt. 2005): l"/1nn111.11Jl1 ". Aho.,·.1·1. 15 A.ll.3d 95 (l~ !)cpt. 2005). 

Ir a de IC11da11t I ail> to carry the burden 01· rebutt1 ng pri nla facie a plaintiff'> seriou<; in_i tiry 

clai1n. the sufltc iency or a plainti 11· s opposition paper, need 11<1( Ix: ~-onsidercd. S'ee P1>rnn1<'i/., 1· 

/'ere;, 4 N.Y.3d 566 (2005) .. ice i//.,o "/'chjerikaia \".Chose. 15 A.D 3d 389 (2"" Dept. 

2005)(plaL11tift-' opposition p:ipers need not he considered \V)1c1 e, despite ils ulli Lllate cone I u,ion 

that plainti If <lid nc>! SLl>tain 'criou> •njury, affidi!Vil of detCnd;int 's e~amining orthopc di,-t 

dixlo.<cd recorded I 11n italions ol' plainti 11' s range of 1notion ). 

,\~sun1tng the Court has co111pctLlll, ad1ni>siblc. but conl11cting n1cdical cvidcnc~ and or 

affi davits on the i~~ue of ~erious 1n_i ury. 'lHllTlli>ry _i udg1nc111 is usually not \\'arrantcd. C11.1.10.~110/ 

r. IJ ill f11n1.1h11rg rla::a '/l1x i, 234 A. 0.2d 208 ( I st D~pt.1996). Co nil icting 1nedical evidence o" 

the is:sl1C of the r~rn1a11ency (tnd signi f1cancc of a plai nti rl's in11•ries "·urra11! den in I of sun1111ar,· 

i udg111cnt. ,\'ob/,, ''· ,1 cke1·1>1£111, 252 i\. [l 2d 392 ( l st Dept.1998). 1\ physician's alTir111cd 
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s1atc111cn!, \Vhi~h is \he eq ui \'alcnl of a S\Vorn statc1nenL io con1pelent cvidcnc~ ('/' f,R 21 06_ 

F urlhc1 . the F 1r,;l Dcpartn1ent ha, he Id that t1l1>\VOl'l1 i\11{1 rcpon>. ncr\'e conl!uction studie> an<l 

o\hc1 ""''"orn 1nedical reports arc prnpcrly before the court v.·hen the} arr spcciiic<illy refl·rred tll 

1n a physiciiln-s afilrn1atinn or ~hiropr:1ctor'> aff1da\'iL B_vvng l'ol )'i ''· (;ani'/(1. 70 A D.Jd 584 

(l" f)cpt. 20\0). 

Pl:nntiff here alleges in her 'crif1cd bil I of particulars that as a result or tl1e 

<ililren1entioned 11\<)\(>r vcl1ic le ace ident she sus!ained the fol lo,,·1ng injuries ( l) disc hulg:c al C4· 

5: (2). !cf\ CS radicullipathy: (3) lel t shou Ider rotator c\LtT tear, ( 4) cervical muse le spas1n: ( 5) 

cer\'ic~l >prainlstrain: (6) post traun1:itic lun1bar spr<iin1strain \l'ith radic1Llop:1thy: (7) 1hor<ic1c 

slrai lt'sprai n: { 8) \~fl 5houlder _,prain. (<J) po~t concussion syndro1ne: ( I 0) cervicn I brach1al 

ra<licular syndron1e. 

0 TJefi'111/t1n1 ',, f'ri111lt f'i1ci<' (~11.1e 

Jn supp\Ht ofhio 1no1io11. l)efen<lanls include the follo1ving: the afii1111ed report of l)r. 

111 icha~ I ·r. lvlurray · s in<lcpcn<lcnt n1edical ~xa111i nution (hcrcin:ilier ''!ti 11°.'' ) of lhe plainti I f <lated 

Septen1bcr 29. 20 l 0: !he afr1rL11cd lei l ,;ho\l ldcr 111 RI repo•t of Dr. 1\rthur frua!T d:itcd .lunuary 

21, 2011: and Plaintifl-s E~nn1in:itinn l3clOrc Trial (licreinaft~r "EB-I'" ) tran<;cripL 

!'h1i nti ff arg:ut·s th<it the Court should not cDnsider Dr Murray's or J)r. t'rauft-:, 

aflirn\alion<; since the rcpo1ts \Vere exch<inged on or about June 8, 2011, after the l\'ote of ls:.11<.' 

\\'U~ filed. 111 the instant case th~rc is no Cl'idencc that defendant> cxchangc<l l)r_ Murra)' and ])r. 

I' raufl"' affirn1ation ,,. o!h the plaintiJT after the JID!c of issue \\'US Ii led \VU<; done so intcn!ionally· 

l)l' '' i II fll 11:. and i'urthcr there is no evidence by the plainti IT that she \\'as prej udice<l hy tbe 

de fendi!nls · posl note or ossuc c-.c hang:e _ Furthern1ore. upon rcvie'' of the Cou11 · s record'>. the 

defendant filed the in<;lanl 111otion on June 30. 2011 1vith a initial return date ol July 22, 2011 

1vi th l 1\'0 s11h<;eq11ent adjo\H 11n1cnls. th~reby giving the plainti IT an1plc ti111e lO respond. Sec At'<''' 

,._ (_'/enu111.\ f'l'"f''. /11<"., '.11) )\'j\,C. 3d 12115/\ (N'r S\lp. Ct. Richn1ond Co\Lnty 20\0). Thu~. l)r 

~1\l• ray· s and Dr. l'rauff s al l-1r111ations are adn1i>sihle. 

flr. i\1u1r:1:'s ncurologic<il exa1111natio11 of the plaintifl '''as nortnal. [)r. J\1urray's 111nge ol­

n1ot ion exa1n in<'lll)ll \>I' the cei-1-1cal spine re1 ea led -' l(1rv.·ard llex i r1n 4 5 degrees ( 4 5 noi-111al). 
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e,,lension 45 degrees (45 nor1nal). rol<1tior1 lo the right 80 degrees (80 norniall. rotation to the left 

81) degrees (80 11onn:il) __ .. -· In addinon. !here \\·as ncgali\'e Spurling's sign. no tenderness 

in
1
hcated i!nd the cervic:il alignn1ent strength and CCl\'ical st:ihility ''ere all nor111<il 

Dr. l•"1u1Ta)'s range ofn1o!ion c-.an1ination of the lell <;boulder revealed ··forv.:ard 

elC\'ll\ioll 180 (\egr~es ( 180 norrnal). abduction to 180 degrees ( 180 no1111al). external rota!ion is 

65 degrees {65 norni:Li)_ a11d internal rotation is to 111Ld-1horacic (,\1"1' norn1al). [pjassil'e range '11" 

n1otion i<; for'""'d ele>ation ln 180 dcgrceo ( 180 nor111al). abduction to 180 degrees (180 nor111alJ_ 

cxtc1 nal l'OliilLOll lo 90 dcg:r~e~ (90 nor111al) ~nd internal rota1io11 60 degrees (60 norn1aL" Jn 

:idditinn. the i111pi11b\e1nent tc~L apprehen>ion tesl. <;peed test and (J-brien test ''ere negalil'c 

hi laterally and 1nusclc s\r~ngth ''"' norn1al lluoub\hout. 

Dr. J\-1nrray diagnosed l'lai ntiff \\'i!h a cer>ica I 'prain 'strain and l~ft shoulder sprai 11/strai 11 

that \\·erL· resolvc·d. ]-le added that the injuries sustained in the accident rcp<>rl are causal I) rcl:ited 

hut he added that "[ajller a revic\\' ol thc n1cdical record> and n1y physic<il cxan1111ation it is Ill)' 

opinion that the di~gno>i' is support~d by the n1edical records prol'ided and the syplo111atolo~y 

pr~oeniccl hy th~ lplaintoffj." 1-!e goes on to state that the plainn1·r .. has reached an end roinl in 

orlhop~dic c:irc at thi8 tin1c as she indica!ed she is fccltng hetter_ she L>; no longer treating aod 

thcr~ arc 110 ohjcclivc finding:' on tod"y·s e~arn_ .. !·le concludes hy ;t<tting lhal there "is no 

\1l:>j~cti,·e e,·idcnce of onhopcilil' di,abi I ity or residuals· and chat 1h1 <; cval 11ation is based upon 

!he history given by the :plaintill·I. the ohjectivc inedical lindings during th\' cxa111ina1ion and 

1nf,)rn1a11on obtained fron1 the rcvi~\\· elf prior 111edical records prc~cn\ed. _ .. 

Dcf~nd:int!> also suh,nit Dr. Frauff"<; report dated January 2 l _ 2011. 01. 1-'rauft"> r~l'iC\\' 

ti 11J-; ·· I c ]v;1 l uation ;evcrcly I i1ll iced a-; on! y a single in1aging plane and sequence is provided"" 

and the in1<1gc qualil)' 1vas -·scl'ercly lirt1ited by the large field ofvie\V. poor rc-;olutton and poor 

->ignal to noise r:1tio oftl1c Lrnages 1-lcl''cvcr. not "ithslanding the abo,·e. llr. PrautT found the 

MI{ I of the lei t shoulder '""·ithin nor111:d Ii 'nito"" _ I-le goCs on to \(ate th<il ""[ n Jo ro!alor cuff te:ir LI 

oecn ... [nor] fracture. disl"ca!ion or laberal tear ... !-le further states that he -<di;agreel"I 1vith ])r 

l.cydon_ as no rotator cut-rtcar is seen ... Therefore. in his opinion, .. there :ire r10 lindings on thi> 

.<tu<ly. "-hich are e<illsally related to the accident on 8121107."' 

I )cfc11dants next "" bn1it Plaintifl' s unsi g:n~d i;u·r transcript. l'lainli ff ohjecl~. argui 11~ 
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that the EB·r transrip! is in in<td111is,iblc foin1 under Cl'Lll.. 31 l6(a). "!'he tran~cripl ,,·ill 

ne\'crthcl~'" he con<;idcred in this nlatlcr, ;is ·"an un->ig,ncd but ce11i lied dcpo<;ition tra11scri pl nf a 

party~'"' he u~ed b,· lh~ opposing part} as an adn1ission in support of a ~un1n1<1T)' jt1dg111cnt 

1notion." ;\forchik v. 1·1·inil)' S'ch .. 25 7 ,.\ l)2d 534. 536 ( l" Depl. 1999) 

Pl~1r1ti ff te>!i lied that at the t1n1c of the accident. she ,,·as cr11plnyed at ! ouc'"' Pann~rs us 

"loan processor. J)uc 10 lh~ accident she testified that she nlissed t,,·o '''eek~ of,vork. \\
1
hen she 

rct11r11e(\ to ·rouca11 Purtn~r<; afier th~ ace ident she ,,·ou Id lea v<: hct job at 4: 30 ins!end nf 1>:00 so 

-;he could 11u1ke il to physical lherilpy. She <lid !hi> li>ur di!y~ a ,,·eek for scve11 r11onths. :.he 

1cs11licd that she '''as 1·1red fro111 l-oucan l'ar!ner> Lil August 2008 because ,he '"a~ ··not ahlc to 

1\nr~ the iidl an1ount ofho11rs anyn1ore ·· She ,11-;o te:;tilit'<l lhat at lhc tioie of th~ accident she 

'""" cn1ploycd in l\11s' Lo\'e·s Hcau1;. V.'orld. hut stopped v.·ork1ng there 111 Augus1 2007 hccausc 

due to the accident. she "could no li>ngcr br<1id hair.·· She \cstilicd th<il a doctor advised her --l<ilt 

th~ lin1c around Lhe accident"" to slop \\'Orking at the heau!y >i1lo11 since it 1vould place a .. strain 

on [her I shoulder bul uftcr\\'ards. I d~cidcd on 111:-· ()\\'rl r10! lo go hack hecausc I kne11' 1 v.·DulJ 

h"vc \<)keep stopping on so1nehody· s hillf •• 

(2) J'/ai11tiff.1 (1/>f'""ilioil 

Jn oppo,ition. Lhc plai111 L ff sub1111l '> an afllda ,·it fr\>ln cl1irDpractor f)r. ll-1ichilcl ll-'l i ni<:k. 

D.C _an afr1r111a1io11 li-0111 radiologist [lr. loscph I endon certifying the plaintiffs left >houlder 

and ctrvical ~pin~ )v1l~l. unccr11focd Seth Israel Hospital records. und plaintiffs EH"I transcript. 

In l)r. ll- li111ck · s in i ual cxan1inalio11 on Augu'l 24. 2007. l' laint i 11· s cer1·ical spine range ol 

111otio" rc\'ealed n~xil>n 40 degree<; (50 degrees norn1al), exlension 20 degrees (60 d~grccs 

11orn1al). right rotation 50 degree~ (80 degrees nc1m1al). left rotation 30 degrees (80 degrees 

11<)rn1al). left and right lateral nc.-.;:ion ::'0 dcg1ees (45 degrees non11al). !le goes l>n to st11\c that to 

.. a reasonable degree of chiropracti<: certainty. this range nf n1olion testing v.·as ohjcctivcly .. hy a 

compu!criz~d digital dual i11clinon1cter ... und !lie findings are co11sistenl \Vith eerl'ic~l disc injuries 

c'ausall;. related to the ace id<~nt of ,\uglis\ 21. 2007." Dr t11inick funher ~lutes lh<i! the pliiintiil' 

h:o<l an 1'11{1 ofh,·r ccr' ical spine c\>1\ductcd <lll Seple1nber 30. 2007 that revei!led a hulging disc 
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<H C4-5 nnd a t\lRl ol her left shoult.lcr Cl>nducted the san1e day that rc\'ealcd a tear of the ro\alor 

cu IT. l l~ al<t) s1atc·d that the plaintiff undc' \Vent and E!Vt(i of the lo1ver cx1ren1itic> al his 0 llicc 

and ii 1cvcaled ··lcil C5 radiculopathy.·· 

l)r. i\linick's n1ost retc11! c~an1ination of Plaintiff\\aS on July 26. 2011. Al the 

cxan1ination the plai 111i rr co111pl<1incd or pair1 to her neck ar1d left <;houlder. Dr. J\.1 inic>.' s 1n0st 

recent range or 111otion testing on plainn fl" s cervical spine revealed flexion J 3 degrees ( 50 

degrees norn1<1l), cxten<;1on 36 degrees (60 degrees normal). lei\ lateral n~xion 34 degrc·cs (45 

degrccs norn1al) and ri:,d1! lal~1al tle~ion 25 degrees (45 degrees nor111al). !·le i>pine> that to "a 

r~a,;onablc degree or chiropractic certainty. this range of n10Lton testing 'vas obj ecn ve in I hat 

t11ovc1ncnts 'vere i11cas11rcd by" con1putcrt1cd digital dual inclinon1clcr. .. and the rtnding~ arc 

cons1s1cnt ''·ith lplaintill'~l cervical b11lging and radicuolpath; '"hich arc causally .related to the 

accident of August 21. 2007."" 

I 11 l"urthcr oppo<;ition lo del\:ndant · s 11101io11 plilllltiff suhmits plaint i fl- s uncert1 l-1cd I lclh 

Israel l lo,pital record~ and the a!Tn n1<nion tlf radiologist l)r . .l oscph Lead on certi fl'ing plai nti fl',; 

ce1 \'ica I 'pine und left shoulder J\11< I rcpo11s conducted on Septcrnber 30, 2007. l'hcsc 1'1 f{ I 

reports ilrC ad111is>ihlc, since tlcfcnd<tnts" expert Dr. ]\111rray <1ffir1ned that h~ ri:viC\\·cd plaintill's 

left shoulder and cen·ical ~pine Ml<I reporl. discuss~d the reSLtlts nnd relied on those report>. 

an1ongsl other> listed. lo reach his diagnosi~ that plaintiff"., ··cen·ical sprain/strain'' and "lell 

,1i,1uldL'l' sprat11 lst1 ai n ·· 11·cre "resolved"" and that the plaintiff did not den1onst1ale •·objecti \'C 

~vidcn.:e (>1' orthopedic dis:ihi Ii cy or residuals. i·1ius, Dr !.cadon' s ccn·ical spine and leli should<" 

' ~11ZI reports nre :idrnissiblc --h~cause !bey \\ere revie\1•cd by dell::ndanl<;' ~xpcrl. ... in rca~hing hi1 

opinion.·· F11gle.1 v. ( "/a11Je 39 1\. l) .Jd 35 7 ( l" Dept. 2007) citing T!ui11111.1011 r .. ~ hht1.1 i, l 5 

A l),,d 95 (I" Ocpl. 2005}. TIO\\~vcr, l'laintill"s uncertiticd Beth lsr,icl Hoopit~I records art: 

inad111i 'siblc. s1 nee Defenda11!>' c;..pct ts did not suh111it those uns,,·orn report" 1vith their o>,·n 

reports c>r ex prc<>sly rely Oll thcn1 in rc.iching thci r 01~·n cone I Ll~ior1s (;/en1111cr r. D1·0/1 (.'ah r:o1 j! 

74 A.IJ.3d (,(,0. (>62 (I" [)cµL 2010). 

Dr. Lcadnn · o i 111 pres<.ion o (" plai ntill- .< cervical spine MRI i> · I . Straight ccr,·icul <;pin~ 

th:it n1ay be due co 111u,clc spasn1'' and"~. l3ulging disc ut C4-C5." c\s to pla1ntif1"s lell shoulder 

ti, l R.l Dr. I .cad on >lutes !hnt hi~ in1p1-es,1011 is ''[a lhno1111al signal in the lateral aspect of the 
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ro1ntor cu IT plus a ~niall 111no11111 or lluid in the subdcltiod arc consistent 1\'ith a tear of the rotator 

cuff. 

\\·'hi le i)L'fcnd<llltS ni;1y have satisl~ictori ly can ied their burden '11 pro,·ing cn1itlerr1cnl lo 

j l1d~n1cn1 "' n n1atter of la''', 111 I ight or the al>ovc ad1n1 ~sib!c evidence. l'lainti I f has de1nor1s!r:ited 

an i>sue of fact "' to 1vhclher she ~ufTcrcd ii pcr1nanent scriou<, i1\iury in accordance ,,·ith Nc11· 

'I' 0rk \nsl1rance ! ,a1,- ~ 5102( d). "\\'here con llicting 111cdical el'idcnce is o!Tcrcd 011 the issue or 

11·hcthcr a plainlifiS- inj1Lr1cs are p~nnancnt or significant. and 1·arying inferences n1ay be dr<l\\'ll, 

the question i.' one for the jury." ,\'ol!le ''· A ckcrman. 252 A. l) .2d 392 (Isl ])ept. l 998). L11/l./111·11 

"· l!ucl!1111111. 56 A.1J.3d 340 (I ;l l)ept. 200~). In this tnatlcr, there are is~ucs of Iii.cl and 

cred ihi I it;· raised that cann'1L he· resl>I' cd on a n1otion for sun11nnry .i udgnicnt. RrotlleJ' 1·. 

,,·,.1111,/1·1e\\· !fcolr hccnter. 4 J\ .ll. 3 d 194 ( I " Dept. 2004); /.'""'-' 1· ('1111<1/ho. 280 J\ .V .2tl 257. 

25~-260. 720 ]\' \'. S.2d 4 5 :' [ 200 I j ). J 11 :idditio11. although the C oL•rl recognizes that l'lai 1111 ll <lid 

1101 oubn1il ;111)' e1·idencc rcga1d111g lie1 range of1notion as to her l<:lt shoulder, "'lsl1ncc pl:1inulT 

e:<I ahlishcd lhill at leas\ ,in11e or [hcrl inj11rics n1cct the '110-I ault' thrcsh0ld. 1l is ur111cccssary lu 

:1ddrco:s 1vhcth<:r [her] proof ,,-j th respect !o other 1 nj uri~s [;, J he Hllcg<:dly sustained ''nu Id hal'<: 

\'e~n suflici~11t co \l·i th->tand dclendants · 111otion for st11111nary J udgn1cnt. ., f,inton v ;\'O\\'tlZ. 14 

N 'I' .3d 821. 822 (20 I OJ. Defendant;, also contend that PlaintiJT ha'> not adequately explained her 

gap in treatn1cnt. Ncv~rth~IL''>~- l)r. Minick's afl1da1·it adequately explnined plaint1tTs gap 1n 

ll\'at111e11t by stiitin~ that she •·reached 1naxin1u111 n1edicul i1nprovcnicnt"' and ··rurth<:r tre:itn1ent 

1vould 011 l y provide len1p0rary relief or p<1lhati1·e care:· Sec. S't1! n1t1n v I/0011r10, g 7 ,1\D .Jd 482 

(I'' L~~pt 2(11 Oi 

Plai 11ti rr has !iii [eel. I 101,·ev~r. lo c1 eulc a triable issue or fact as to 1vhcthc1 she su llcred '' 

"11011-per111anent"· in.1 url' that prevented her fron1 pcrfor111ing ··substantially al I .. of h~r usual illld 

custon1ary activities f0r 90 or the ti• ~l 180 dJys follo1,·ing the ac<:idcnt. J'lainti rr 1;1i led 10 111cc1 

her burdc11 by not sul>1n1lling Ull) contcn1porancous 1ncdical e\ it.lcnce conllccting her fl I lc~ed 

111ahi lity !o pcrfL)l'Ol her daily ;1cl i 1·i1ics '' i lh the al lrt;cd accident rel~ted injur1e,_ S'<'e (,'orJ~11 1·. 

l'i/,11/c10. 50 1\. f) Jd 460 ( I " l)cpt. 201 JH) Morcn1•cr. the ttlel th~l l'laint i tT 1nissed nlorc tilllll 90 
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days of,1·ork i; nol <lctcrn1ina1iv~. See .\'in11J.1n11v1ifonl<1g. 81 A.D.3d 547 (1" Depl. 20 I 1 ): ()rliz 

1· ;J,,h Lca.11ng, Inc 63 1\.D.Jd 556(1'' l)cpt. 2009): lili<litl \'_ C'ovpcr, 321\.l).3d 270 il" [)cpl. 

2006). Furthcr111orc. ··[,1·]tlhou1 an\' sub~lanliat1ng docun1c[llalion or affidavit l'rorn the e1nplo~cr. 

plaintiil's vague and 'el t:scrYing depo<;ition testi111ony, !hat Is lhe did n<>\ rel urn !o \\ ork until 

alter the accident, docs not .<uffice to _,ho.,,,,· a '"scriol1s injury" for purposes of lhe 901180 day rule 

/Je111bele "· (_',unhil<lcil. 59 1\.D 3d 352. 353 (I" Dept 2009_) quoting /Jurke I' l'orre.1. 8 t\1)3d 

118. 119 (I'' l)cpt. 21104). Or. ~11nick·s statc111ents arc '"too general to con;titl•l~ tile rcquisit~ 

i;o111p,·H;nl n1cd ical rroo I' lo ;,ub,;lantialc the clai1n." 1\1erca1/o-Arij I' G{l/"Ci(I, 74 A.)) .3d 446. 

44 7 (I" l)c111. 2010)-

IL C'oncht<.1t>n 

1\ccord1ngly. tl is hcl'cby 

O!< I) Ell. E [)_ that the hranc h f),·lcndant · s n1olion for su1111nilr)' j udg1n~nl, <l1-.n1i <;sing 
l'luinti[J" > '"9011 l\O" clain1 under Ne'\\ \' ork lnsur<incc l.a1v §5 I 02 i > hereby GIV\/\fl'l' [). and it 1:. 

ful'th~r, 

ORI) !'II.ED. that the rc111ai ni ng branche~ of l)efc11danl~ · n1otion for su1nmary j u<lg1nent 

are hereby llENJE[l. 

'l'h is conolitute~ the Decision an<l Order of this Court 

l)at~d: J anuury'd-.'), 2012 
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