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CUPREME COURT OF THE STATT O NEW YORK i NS
COUNTY OF BRONX  TRIAL TERM - PART 13 /\17

-
P rosent: Hon. Mary Ann Briganti-} fughes Z
KIMBERLY CHANDLER.
DECISION/ORDER
PlaintifT.

-agunst- Index No.: 301135/04

SALEM TRUCK LEASING. SOLCO PLUMBING
SUPPLY. INC..und DL, BONNER, 1L

Defendants.

X

——.

The following papers numbered 1t read on the belosy motions noticed on July 22, 2041 and
duly submitted on the Purt 1A LS Motion calendur of October 14, 2011

Capers Submited Wimbered

Defs Aflirmaton in suppurt of mulion, exhibits L2

[, Aftirmativin m Oppasition, exhibies 34
7.8

Trel” Alficmation in Reply, exhibits

Iy an avtion seeking damages tor personal injuries arising out of a motor vehiele aecident,
delendants Salem Truck Leasing. Solco Plumbing Supply, inc.. and D.1.. Bonner. 1T (heremafler
cullectively relerred o as “Defendants™) move for summary judgment. dismissing the complaint
ol the plaintift Kimberly Chandler (hereinafter “Plaintifi™} for failure o prove "SETous injury” as

required by New York Inse ance Law $§3102 and 31404, Plainti[f opposes the motion.

L Factual [hstory

On August 21, 2007, Plaintill was alleuedly injured as a result pl 1 motor vehicle
accident whicl occurred on the Broadway ik Bast Houston Street, New York County, New
vark, Defendants now cach move for suimary judgment. alleging Plas ntift has nol met the

serious injury threshald contemplated by New Yurk Insurance Law §5 102{d).
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11, standard of Review

“[T]he proponent of a suunary judgiment molion must make a prima jacie showing of
erititiement 1o judgmend as a matter of law. tendering suflicient evidence to demonsirate the
absence ol any material issuey ol lact. Failure to make such pnma (acie showing requires denial
ol the motion, regardless of the sufficiency of the opposing papers.”™ Afvarez v, Prospect Hosp..
6B N.Y.2d 320, 324 (1986). There is nw requirement that the proof for said motion be submitied
in altidavit form rather. the requirement 15 that the evidence proffered be 1o admissible form.
Mundz v, Bacchus, 282 A10.2d 387 (1st Dept, 20013 Accordingly. allimations fiom atorneys
having no persenal knowledge of the facts are not evidenec and offer nothing mere than hearsay,
Reuben Brgelvon v Sichrey KBuhin, 20 A10.2d 668 (2nd Depl, 1964), Erin Federico v, Citv of
Mechariovifte, 141 AT12d 1002 (Grd Dept. 1988),

{Unce a movant meets his initial burden, the burden shifts o the opponcnt, who must then
produce sufficient evidence. alse in admissible {orm. 1o establish the existence of a triable 1ssue
of fact. Zuckersan v. Ciy of New York, 49 N.Y 2d 537 (1980). When deciding a sununary
Judement motion the role of the Court is to make determinations as 10 the existence of bonafide
issues of fact and not o defve inlo or resolve issues of credibility. Knepka v Tofiman, 278
ADZd 311 (dth Dept. 20000,

Lastly, because summmary judgment is such a drastic remeds, it should never be granted

when there is any doubt a8 to the exastence of a irjable fssue ol fact. Rowuba Ixerudery v Coppos,
46 N.Y 2d 223 (1978). When the exisience of an issue of fact is even debatable, summary

judzgment should be denicd. Stose v Gordson, 8 NY.2d 8 (1960),

111, Analvsis

Where aplainuft is claiming senous injury arising from “permanent consequential
limitation of use of a body organ, member. function or system™ or “significant Hmitation of use
ol a boady lunctiom ar system” the determination of whether the limitation is “signiticant™ or
“angequeniial” relates to medical sigmificance and involves a comparative determination of the

degree or qualitative pature of an iyury based on the normal function, purpose, and use of the
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body part, Pammedi v Pores, 4 N.Y.3d 566 (2005); Tonre v, Avis Rent-A-Car Spstems. fne 98
N.Y.2d 345 (2002). Thus. to establish a claim under either of thesc calcpories. a plaintift musi
submit medical proof containing objective, quatuitative evidence with respect (o diminished
range of motion or o qualitative assessment comparing plainti{is present limilation 1o the normal
[unetion. purpose. and use of the atlecled body organ, member, function or system. Tonre,
supra. See also Guzman v. Paul Michael Moanagement, 2660 A.D.2d 508 (2° Dept, 1999).

Expert medical evidence in the form of physician assessments musi be supported by ohjective
medical evidence such as MR repurts. CT scan reports and observations duning examination.
Towre, sipma.

Where, as here, a case involves a spinal injury. proof thai plaintiff suffered a hernisted or
hulping disc is not efone sulticient to establish serious injury within the meaning of Tnsurance
Law §3102(dy. Pammells, supra. An MRI finding of a dise herniation must be accompanivd by
vbjective evidence of the exient of the resulung physical imitations. See Onishi v. N&B Tuxi,
e 51 .40, 34 594 (1% Dept. 2008). In most cases, serious injury arising {rom a heriasted disc is
established through a quantitative comparison with a normal range of motion. See Assaed v,

C Mearth, 300 AD.2d 329 (24 Dept. 2002 (medical expert allidavit deemed sofficient where i)
discussed MRT Nlms reviewed showing herniations and the range ol motion testing performed
during recemt examinations, which indicaied specific limitations o the plaintiff's cervical spine).

Importantly. the First Department has held that straight-leg raising iests, when coupled with

positive MR1 and nerve cor-luction test results. constitute objeciive evidence of serious injury
resulting from spinal imury, Beown v defne, 9 A 3d 30 (17 Dept. 2004); See Otero v 971 Only
Lo dee. 36 A0.3d 430 (17 Dept., 2007),

When a defendant secks summary judgment alleging that a plaintiff does not meet the
threshold required o maintain o lawsuit, the burden 15 on the defendant Lo first establish that
plamtils injuries are not serious. Franching v. Plamers, 1 NUY.3d 536 (2003); Brows v Achy, Y
A D3 300 Depu 2004). o meet their burden, defendants™ medical evidenee must not be
cumclusory and must be bused on abjective testing. See Nix v, Yiang. 19 AD.3d 227 (1% Depl.

o 2003). With repard 10 range-of-motion issues. defendant’s medical doctor is required o specify

the depree of plainGtl™s range o motion and what constitutes normal range o motion. #ebh v

L)
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Joknson 13 AD3d 34 (1Y Dept. 2{£[}4j. Where defendant’s medical expert finds resineted
range-0f-riotion. and a doctor believes they are sell-imposcd, the doctor must explain the reasons
o the restricied range of miotion and why the same are not related to the accudent. Sople »
Joveph, 32 A3 212 (17 Depl. 20000

Onwe detendant mcets the burden ol prima facie entitlement o swmmary judgment. such
religt is warranted unless plaintifl cao cstablish the existenes of a serious injury through
compelent evidence. Plainbifl must, of'course, establish that the ijuries alleged were the result
ot the accident ¢lwmed and that the limitations alleged are the result of those iguries. Noble v
Ackerman, 252 A13.2d 392 (1% Depl. 1998). Plaintiff™s evidence must be objective,
contemparanecus with the acetdent, showing quahitative cvidence of what restrictions, il any,
plaintilt was aifiicted with. Rlackmon v. Dinstuhd, 27 A.D.3d 241 (1¥ Dept. 2000). A medical
experl’s opinion establishing a serious injury which is based solely on plaintiff’s subjective
complainls will not be credited and will not preclude summary judement in favor of dedendant.
Forlekas v Lowise Cab Corporaiion, 108 A D2d 378 (19837, In order to be sufficient to establish
i prima facie case of serious injury, the medical affirmation or affidavit proffered must contain
medical findings, which are based on the physician’s own examination, tests and observations
angd review of the record rather than manifesting only the plainnfl™s subjective complaints. fenf
vofuckson 13 AD2d 40 (17 Dept. 2003 Thompsoa v, Abassi, 15 A1.5d 93 (1% Dept, 2003),

I a defendant fails o carry the burden of rebutting prima facie a plaintilf™s serious injury
claim. the sulliciency ola plaintiil™s oppusition papers need not be considered. See Pammells v
P'erec. 4 NUY 3d 566 (2005), see alvo Toehjevshaia v, Chase. 15 A.D 3d 389 (2™ Dept.

2005 plaintift™s opposition papers need not be considered where, despite iis ultimate conclusion
that plaintitf did not sustain serious injury, alfidavic of detendant’s examining orthopedist
disclosed recorded lnitations ol plaintiiT s range of motion).

Agsuming the Courl has compuetens, admissible, but conflicting medica! ex’iulclltt and or
affidavits on the issoc of serious injury, summary judgment is usually not waeranted. Cassagnol
v, Wilffamsburg Plazo Faxd, 234 A D2d 208 (ist Dept. 1996). Conllicting medical evidence on
the issue of the permanency and sigmificance of a plainnit's injuries warrant denial of sunmmary

judgment, Noble v Ackerman, 252 A.D2d 392 (1st Depl. 1998). A physician’s affirmed
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starernent, which is the equivalent of a sworn statcment. is compelent evidence. CPLE 2106,
Furiher. the First Department has held that unsworn M 11 reports. acrve conduction studies and
ather unsworn medical reports are praperly before the court when they are specifically referred o
in a physician’s aflinmation or chiropragior’s affidavit. Bvung Yol ¥i v Canela. 70 A.D.3d 384
(1™ Dept. 20040),

Pluintill here alleges in her verified bili of particulars that as a result of the
alorementioned motor vehicle aceident she custained the following injuries: (1) dise bulge at C4-
5+ (20 lefl C5 radiculopathy: (5) et shoulder rotator cuff tear; (4) cervical muscle spasm, {5}
cervical sprainfstrain: (6) post traumatic fumbat sprain’strain with radiculopathy. (7} thoracie’
siraiw'sprain: {8) lefi shoulder sprain; (9) post concussion syndrome; (10 cervical brachial

radicular syndrome,

) Defendant s Primu Fucie Case

In support of his motion, Defendunts include the [ollowing: the affirmed report of []r..
Vichael T. Murray™s independent medical examination (hercinaticr "IMET Y of the plaintiff dated
September 29, 2010 the allirmed leht shoulder MRI report of Dr. Arthur Fruafl dated January
21,2011 and PlaintilT s Examination Before Trial {hereinafler “EBT™ ) ranseript.

Plaintiff argues that the Court should not consider Dr. Murray’s ot Dr. Frauft™s
afTirmations since the reports were exchanged on or about Junc 8, 2011, aficr the Note of Issue
was filed. In the instant case there is no cvidence that defendants exchanged Dr. Murray and Dr.
Frauft s affirmation with the phmnﬂ after the note of issue was [iled was done so mlcnimndl )%
ar willfully, and further theve is no evidence by the plaintifl that she was prejudiced by the
defendants” post nate of issue exchange. Iurthermore, upen review of the Count’s records, the
defendant Hled the instant motion on June 30, 2011 with a initial retum date of July 22,2011
with two subsequent adjournments. thereby giving ihe plaintifi ample ume W respond. Sec Aced
v Clemons Props., Ine, 30 Mise, 3d 12054 (NY Sup. Ct. Richmond County 2014). Thus. Dr.
Murray's and Dr. Frauft's allirmations are admissible.

[, Murray's neurological examination of the plaintiff was normal. Dr. Musray's range ol

motian examinastion of the carvical spine revealed “lorward Mexion 45 deprees (43 normal).
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exlension 45 degrees (45 nonmal), rotation to the right 80 degrees (80 normal). rotation to the leli
8it degres (R0 normal)....” lo addinoun. there was pepative Spurling's sign. no kendemess
indicated and the cervical alignment strength and cervical stability were all normal.

Dr. Mumuy's range of maotion examination of the lefi shoulder revealed “forward
elevation 180 deorees {180 normal), abcuction 1o 180 degrees {180 normal). external rotation 18
63 degrees (65 normal), and internal rotation is to mid-thoracic (M1 normal). [plassive range af
motion is forward elevation o 180 degrees (180 normal}, abduction to 180 degrees { 180 normal).
cxternal rotation © 90 degrees (90 nurmal) and internal retation 60 degrees (60 normal.” o
addition. the inpingement tesi. apprehension test, speed test and (7brien test were negative
bilaterally und muscle strength was normal throughout,

Dr. Murray diagnosed Plaintifi with a cervical sprainfstrain and left shoulder sprain/strain
that were resolved. He added that the injuries sustained in the accident report are causally related
but he added that “[a]fter u review of the medical records and my physical examination it is my
apinion that the diagnosis is supported by the medical records provided and the syplomatology
presented by the [plainiff].” He gocs on to stale that the plaintif! *has reached un end pointin
orthopedic care at this time as she indicated she is feeling better_ she is no longer treatung and
there are no ohjective findings on foday™s exam.” He concludes by stating thai there “i8 no
ohjcctive evidence of orthopedic disability or residuals”™ and that this evaluation is based upon
the history given by the {plaintill], the objective medical findings during ihe examination and
iforation oblained from the review of prior medical records prescnted..”

Defondants also submit Dr. Fraull™s report dated January 21, 2011, Dr. Frauft™s review
finds  [¢]valuation severely limited as only a single imaging plane and sequence is provided”
and the image quality was “severely limited by the large field of view, poor resolution and poor
signal {0 noise ratio of the images. However. not withstanding the above. Dr. Fraufl found the
MIZL of the telt shoulder “within normal limits”. He poes on to state that “[n]o rotator cuff tear 1s
seen... [nor] fracture, dislocation or laberal tear.” He Turther states that he “disapree|s] with Dr.
Levdon. as ne rotator cutf tear is seen.” Therelore. in his opinion, “there are no {indings on this
study. which are causally related to the accident on 821077

Defendanis fiext submit Plaintif™s unsigned EBT transeript. Plaintiif objecls, arguing
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that the EBT transript is in inadmissible lorm under CPLR 3116(a). The transcript will
nevertheless be considered in this matter, as “an unsigned but certi lied deposition transcript of a
party can be used by the opposing party as an admission in support of a summary judgment
motion.” Morchik v, Teinite Sch., 257 AD2d 534, 536 (1 Depl. 1999}

Pluintlt testified that at the e of the accident, she waus employed al Toucan Parners us
a hoan processor. [uc to the aceident she {esiificd that she missed two weeks of work. When she
ceturned 1o Toucan Partners aller the aceident she would leave her job at 4:30 instead of 6200 50
she could make it to physical therapy., She did this four days a week for seven months. She
restilied that she was lired from Toucan Partners in August 2008 because she wag “not able 10
wark the Tull wmount of hours anymore.” She alse testilied that at the time of the accident she
was emploved in Miss Love's Beawty World, but stopped working there in August 2007 because
due 1o the accident. she “could na longer braid hair.” She iestified that a doctor advised her ~[alt
the time around the accident” to stop working at the beauty sulon since it would place a “strain

on [her| shoulder but afterwards. T decided on my own not 1o go back because | knew 1 would

have o keep stopping on somebody”s bair.™
(2) Plaintifi"s Opposition

In opposition, the plaintifl submits an afidavit from chiropractor Dr. Michael Minick.
D.C.. an atlirmation from radiologist Dr, Joseph Leadon cestifying the plainGiff's left shoulder
and cervical spine MRL uncerlificd Beth lsrael Hospital records, and plaintilf™s ERT transeripl.

In De. Minick's initial exantination on August 24, 2007, Plaintitl’s carvical spine range of
motion revealed fexion 40 degrees {30 degrees normal), exlension 20 degrees (60 degrees
normal}. right rotation 3{ degrees (Bl degrecs normal). left rotation 30 degrees (80 degrees
normal). left and right lateral flexion 20 degrees (45 degrees normal). e goes on lo state that to
-4 reasonable degree of chtropractic certainty, this range of motion {esting was ohjectively...by a
computerized digital dual inclinometer...and the findings are consistent with cervical disc injuries
causally related 1o the accident of August 21, 2007." Dr. Minick forther states that the pleintifl

had an MR of ber cervieal spine conducted on September 30, 2007 that revealed a hulging disc
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1 Cd-3 and o1 MR ol her left shoulder conducted the same day that revealed a tear ol the rotalor
cull. [le atso stated that the plaintfl underwent and EMG of the lower extremilics al his otliee
and 1l revealed ~left €3 radiculopathy.”

Or. Minick’s most recent examination of Plaintiff wus on July 26,2011, Atthe
examination the plaintii complained of pain to her neck and ielt shoulder. Do Minick™s most
recent range of motion testing on plainufl's cervical spinc revealed flexion 33 degrees (50
deerees nonmal ), extension 30 degrees {60 degrees normal). lef lateral flexion 34 degrees (45
Jegrees normal) and right lateral flexion 25 degrees (45 degrees normal). He opines that to “a
reasonable degree of chiropractic certuinty, this range of molion esting was objective in that
movements were mensured by a computerized digital dual inclinometer...and the Tindings are
consistent with |plaintif*s) cervical bulging and radicuoipathy which are causally related to the
accident of Avgust 21, 20077

In turther opposition to defendant’s motion plaintiff submits plaintitt™s uncertificd Beth
Israc] 1lospital records and the affiroation of radiclogist Dr. Joseph Leadon certifving plaintiffs
cervical spine and left shoulder MRI reports canducted on September 30, 2007, These MRI
reports are admissibie, since defendants” expert Dr. Murray affirmed that he reviewed plainull’s
loft shoulder and cervical spine MRI report. discussed the results and relied om lhosé Teports,
amongst others listed, o reach his diagnosis that plaintifi™s “cervical sprain/strain” and “lelt
shoulder sprainfstrain™ were “resolved™ and that the _plaintiff did not demonsurate “objective
evidenee of arthopedic disability or residuals, Thus; Dr. Leadon’s cervieal spine and left shoulder
MRI reports are admissible “because they were reviewed by defendants' expert.....in reaching his
opinion.” fagles v Clande. 39 A3 357 (1% Dept. 2007) citing Thompson v. Abhasi, 15
A123d 95 (17 Depl. 2003}, Towever, Plaintifl’s uncertified Beth lsracl Hospital records are
madmissible. since Defendants’ expetts did not submit those unswom reports with their own
reports or expressly rely on them io reaching their own comelusions. Clemmer vo Dvalt Cal Cor.
74 A_12.3d 660, 662 (17 Dept, 20107,

Dr. Leadon’s impression of plautifi™s cervical spine MRI is 1. Straight cervieal spine
that may be due to muscle spasm’™ and “2. Bulging disc at C4-C3." As to plaintiffs left shoulder

MRIL Dr. Leadon states that his impression is “[a]bnormal signal in the lateral aspect of the
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rotator cult plus 2 small amount of Nuid in the subdeltiod are consistent with a {ear of the rolator

cuff.
{3} Discussion

While Defendants may have satisfactorily carried their burden of proving cntitlement 1o
judgment as a matter of law, i light ol the above admissible evidence., Plaintilf has demonstrated
A issue of fact as (o whether she suffered a permanent serious injuty in accordance with New
vork Insurance Law $3102(d). "Where conflicting medical ex-idcnce.is offered on the issue of
whether a plaintilfs injuries are permanent or si gnificant. and varying infercnces may be drawi,
the question is eoe {or the jury.” Nobfe v, Ackerman, 252 A1.2d 392 (1st Dept. 1998). LaMsa
v, Buchmun. 56 A13.3d 340 (150 Dept, 2008). In this matter, there are issues of thel and
credibility raised thas cannotl be resolved on a motion for summary judgment. Bradiey v.
Sopmedview Heatthoentor. 4 AD.3d 194 (1% Dept, 2004); Lowiy v. Capafbo. 280 AL2d 257,
258260, 720 N.Y.5.2d 432 [2001] ). Tn addition, although the Coun recognizes that Plaint 11 did
nol submit any cvidence regarding hier range of motion as to her leM shoulder, “[slince pluinuff
estahlished that at teast some of [ber] injuries meet the “no-fault’ threshold. iU is unneeessary
address whether [her] prool with respect to other in) uries [s]he allegedly sustained would have
heen sufficient to withstand defendants™ motion for summary judgment.”  Linfon v Nowaz, 14
NOY.3d 821, 822 (2010). Defendants also contend that Plaintifl has not adequately explained her
eap in treatment. Neverlheless. Dr Minick's allidavit adequately explained plaintitfs gap
treatient by stating that she “reached maximum medical improvement™ and “further treatmoent
would anly provide temporary reliet or palliative care.” See. Salman v Rosaria, 87 AD3d 482

{1 Dept. 2010}

Plainiiit has {ailed. owever, W create a triable issue ol fact as o whether she sullered a
“mon-permanent” injury that prevened her from perforting “substantially all™ of het usual sl
customary activities for 90 of the tirst 130 days followmg the aceident, Plaintff tailed 1o meet
her burden by not submiliing iy contenporanceus medical evidence connecting her alleged
inability to perform her daily activities with the alleged accident related injunies. See Corden v,

Titatein. SO AD.3d 460 {1 Dept. 2008). Moreaver. the Faet that Plaintit! missed more than 90




P
FILED Feb 152012 Bronx County Clerk

r

days of work is nol determinative, See Simpson v Montag., 81 AD.3d 547 (19 Dept. 2011): Oriiz
v Ask Leasing, Tne 63 A3 556 (1% Dept. 2000): Uddin v. Cooper, 32 AD.3d 270 (17 Dept.
2006). Furthermore, “[w]ithout any substantiating documentation ot affidavit from the employer.
plaintifl's vapue and self-serving deposition testimony, that |s]he did not return (o work uniil
after the aceident, docs not suffice 1 show a “serious injury” for purposes of the 907180 day rule
Dembele v, Cambisara. 59 AD.3d 332, 353 (1% Dept. 2009} quoting Brrke v Torres, 8 AlX3
118, 119 {1* Dept. 2004), D, Minick's statements are “too general 1o constitule the requisite
competent medical proof o substantiate the cluim.” Mercadn-Arif'v. Garcia, 74 A 3d 446,

447 (1% Depe, 2010).

1V,  Conclusion
Accordingly, it is hereby

ORNERED. that the branch Relendant’s motion for summary judgment, dismissing
Pluintif™s <901 80" claim under New York Insurance Law §3102 is hereby GRANTED, and it1s
[urther,

ORDERED. that the remaining branches of Defendants” motion for summary judgment
are hereby DENIED.

This constitules the Decision and Order of this Courl.

Dated: JTanuarygat, 2012 {Aj\

Hon. Mary Ann Brigantti-Hughes, 1.5.C.
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