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ARON BISTRIZKY Incevidunlty,
Decision and Order
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X
Papers Numbered
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3
4
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After oral argument and a review of all submissions herein the Court finds as
follows.

Plaint® moves this Court by Order to Show Cause for a defermination of claims to
real property pursuant to the provisions of Asticle 15 of the Real Property Actions and
Proceedings Law.
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Defendants oppose plaint¥l's action pursuant to Article 15 of the Real Property
Actons and Proceedings Law on the grounds that it Is procedurally defective, and that
plaintiff is in effect requestng that she be awarded summary judgment on the four causes
of action asserted in her complaint, prior 10 ssue being joined: that plaint® fails to assert
facts suficient 10 establish an adverse possession claim in that there is “no ciaim by plaintiff
that 8 substantial enclosure was ever erected on the LLC property by plaint#f or her
predecessor”; that there is no claim that plaintiff ever improved the property. Defendant
aiso opposes plaintiff's claims on the ground that the land strips at issue are not found In
plaintff's “legal description” or "deed”, thus plaintiff has no claim for “adverse possassion”.

Defendants move the court by Cross-Claim 1o dismiss plaintiff's causes of action and
claims for punitive damages.

Background

Plaintiff Edith Lindbergh has resided at 1346 East 27" Streat, Brooklyn, New York
(Block T662 and Lot 70) since May of 1957 whan she moved ino the subject property with
her Aunt (Mary P. Corcoran), the record owner. Plaintiff has stated under oath that the
strips of property currently under dispute were in continual use and possession by plantiff
and her Aunt unlil 1572, On Seplember 27, 1872, plaintiff acquired title lo the property by
2 duly executed deed from Mary P. Corcoran and continued the same use and possession
of the strips of property at Issue,

Both of the disputed strips were incorporated as a portion of piainti*f's driveway and
land on which the garage extends at some point before 1957, The disputed driveway sinp
is approximately six inches by eighty feet and adjoins the remaining portion of plantift's
driveway. The second disputed sirip is approximately three inches wide over which three
inches of plaintiff s garage exdends. Although defendants do not state in any of their papers
the exact date of their purchase of the abulting property, defendants apparently purchased
the abutting property in the year 2008

Without plaintiff's permission or consent, defendants removed a portion of plaintiff's
driveway and installed a fence preventing plaintiff from the full use of her driveway as
demonsirated by photographs attached as exhibits o plaintiTs Order to Show Cause.
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Plaintiff also conlends that defendants removed a porton of her garage causing s eventual
collapse. These actions by defendants look place in or around June 29, 2011, The sole
allegation disputed by defendants is that they dic not remove a portion of her garege, but
contend that it was a heavy snowfall that caused the collapse of plaintiff's garage.
Discussion

First, defendants contend that plaintiffs acton is procedurally defective and that
plaint* is seeking summary judgment before issue has been pined. Plaintff moves the
court by Order 1o Show Cause pursuant to Article 15 of the RPAPL, which is entitied “Action
to Compel the Determination of a Claim %o Real Property.” A section of Article 15, entitied
“Who may maintain an action.” provides:

Whero o person claims an estate or interest in real property, such person or

municipal corporation, as the case may be, may maintain an action againstany
other person, known of unknown, Including one under disability as hereinaMer
specified, 1o compel the determination of any claim adverse 1o that of the
plaintiff which the defendant makes, or which It appears from the public
records, or from the allegations of the compiaint, the defendant might make;
provided, however, that whare the estate or interest claimed by the plainti®f is
for & term of years, the action may not be maintained unless the balance
remaining of such term of years is not less than five,

This provision clearly provides authority for plaintitf to bring such an action, and does not
pronibt plaint# from moving the Court for said relief by Order to Show Couse.

Second, plaintilf does not have any deadine to file an adverse possession cham. Adverse
possession, by law, vests within ten years of the date possessian began for the plaintiff if plaintitf
meets al ¢of the cloments of adverse possession.

Itis well established that there are five exsential elements necessary to
conatitute an effective adverse possession. Specifically, the poasession must

be:

(1) hostile and under a claim of right;
(2) actual;

(3) open and notorious;

(4) exchusive; and

(5) continucus for the statutory period,
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2NY. Jwr. 2d Adverye Possession §8.

Defendants contestian i that plasntiff has faled 1o demonstrate the fve cusential slements
of Bn adverse possession clam. in lnct. defendants imsist tha! because plaint®f 3 iegal descrpbions
of Me boundares of her land indicate that ahe was deeded a forty by ore hundred fool lot. insteac
of the forty-one by one hundred foot lot plaintifl contands that she owns, she has “stclen” one foot
of land from defendart However. the Cournt finds that defendants’ contention that plaintiff has
‘siclen” an exira foct of land abulling defendants’ property 8 the same as an sdmission that
plarti has had continual possession and use of this land from the time the drivewsy and garage
were constructed on these disputed strips of lend,

Tris Court finds that by this admission defendants agree that plaintiff has adversely
possessed both the strip of land ot issue which constitutes a portion of her drivewsy and the thres
irches or 0 of defendarts’ land onto which her garage encronches. Defendants have offered
no evidence, lestimony, or sworn siatements 1o rebut plaintiff's cia'm of continuous possession
of thess strips of land for the 54 years during which plaintilf cccupied the property. first as a tenant
and in 1872, as the owner.

PlaintifT's evidence of her possession of thess strips of land is clear. 0 her affidavt she
states that the subject property existied in the same condition 8s whan she first octupied it in 1857,
and as when the propery was deeded lo her in 1972. The driveway and garage were both on the
property in 1857 and remained on the property untl partialy or totally destroyed by actions of the
defendants in 2011,

Further, as defendants have aready pointed out, plaintif's possession of the subject strips

of peoperty has been adverse as “founded upon & weitien instiument” since 1981 a8 wel as

: plaitif's deed cated 1972 Accordingty, plaintiff need not prove thal the daputed property “was
j either “unusually culivated or impeoved’ of ‘protected by @ substantial inclosure’ *. See, 8TJ
Realty, Inc, V. Carsdonna, 85 A.D. 34 657, B85 N.Y.S. 20 308 (2™ Dept. 2000) Gokfschmid! v.
Ford St LLC, S8AD. 3d at 805, 872 N.Y 8 20483 (2™ Dept. 2008). If, however, plaintiff had not
possessed this property ounded upon @ writhan instrument”, the facts presented by defendants
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that a gamge ('a substantial incloswie”) and a arvewny (an imgrovement) encroached upon
dedendants propedy, st meet the five elements necussary 1o show “adverne possession”

Indoed, ol ™hat is required to meet the element of “hostile” s a showng that possesion
constiutes an actual invasion of, or niringament upen e owner's right. 2 N.Y.Jur 2d Adverse
Possession §32. Hostiity may be found even though possassion occurred inadvenently or by
mistake 2N Y Jur 2d Adverse Possession §38 “Adverse possession requires very obvious and
overt acts which unmstakably ropucate the NONpOSsEssOry Owner's right by the one possessing
the peoperty”. Trevisano v. Giordang, . 202 AD. 2d 1071, 609 N.Y 8. 2d 122 (4" Dept. 1984)
PlaintifT's driveway and gatage having encroached on defendant's peoperty for some 54 years s
very open and obvious, and in repudiation of the NCNPOSSaSSOTy owner's fights 8s found in the
deed 0 plaintiff's property as well as the 1581 survey.

Finally, deferdants contend that new kegsiation enacted in July 2008 which amended the :
RPAPL sections on adverse possession, should apply to @ lawsuit fied in 2011, Plaintiff contends !
that the July 2008 amendments do not apely since her nghts vested priof 1o July 2008. The Coun
fincs thad plartf's nghts vesied in 1882, 1en years afer her continuous possession of property in
repudation of e NONDOSSESACry owner's rights. As len years (s the siatutory pencd in New York,
plaintff's adverse possesson of the property ot issue vested in 1982 The Appeliate Division,
Second Depariment has akeady held that the 2008 amendmants 10 the adverse postession
statutes contaned in RPAPL articie § are not applicable where a plainiff's property rights vested
prior 10 the enactment of those amendments. Shiloff, of &/ v. Longhano, 94 A D, 3d 674 042
NY.S 2d 144 (2d Dept. 2012) See also, Hogan v Keby 86 A D 3d 560 92T NY S 29 157 (2¢
Dept. 2011); Hemmond v. Baker, 81 A.D. 30 1288 916 N.Y.S20 702 (4™ Dept 2011); Pery v.
Edwards, 79 A D 30 1626 913 N.Y.5.2d 460 (4™ Dept. 2010); Barra v. Norfolk . Ry Co , TS AD.
34831, B07T N.Y .S 20 70 (2% Dept. 2010); and Franza v. Oin, 73AD 3d 44 BOTN.Y S 29 804
(4" Dept. 2010).

In support of defendants’ claims that plaintiff has not continually andior exchusively
pessessod the property in dispute. defendants provide an atfidave from a Yitzchok Fuchs who
aliages hal he resided in a house on the sbutting plaintifs property during 20082008, and at
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some time he and ofher family members eoted the side door of ha residence and waked 10 the
streat via the plaintifT's drivewsy. As the Court has already found that piaint®'s tie to this property
vested i 1982, Mr. Fuchs' aMaevit has no relevance (o this maner whatsoever.

Conclusion

Accoedingly, it is heretyy Ordered Tat plaintff has demonstrated a prima facie enitienent
%0 8 declaration and judgment by this Court and defendants have falled to rebut said erttlement
of ralss any matenal fact or facts as 10 the plaintiff's enttiement 1o said declaraton and jJudgment.

1 is further Ordered  that the plaintiff is declared and adjudged % be the owner in foe
sk absolte of hat disputed porbion of the real property Goscribed in the rstant complaint. and
that Piart® is hereby awarded exchusve possssson of tha ra! property and the disputed porticn
descrbed In plaintff s complart together with &1 cf 1he rohts and pryvieges anencing therets

And it s furthered Ordered that any nstrument of record that purports 1o create ary estate
of intecest in the defendants with respect %o the real property o the Gieputed porion heretofore
described s hereby cancelled '

And t s furthered Ordered that defendarts’ Cross-Clasms are denied In their entrety and
with preyudice

And t is further Ordered that a hearng shall be heid 1o determing the nature and amount
of damages 10 be awarded 1o the planti! on September 27, 2012 at 2:00 p.m. In IAS Pant 68,
Courtroom 524,

This constautes the Decision and Order of the Count.

ENTER:
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