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' STATE OF NEW YORK CLERICS DFF'Ci‘E
COUNTY OF OTSEGO  SUPREMIZGBNEE AHII:SE

Present: Hon. Donald F. Cerio, Jr.

Acting Supreme Court Justice
COOPERSTOWN HOLSTERN CORPORATION, DECISION AND ORDER
' Plaintiff,
v. " Index No. 2011-0930
_ TOWN OF MIDDLEFIELD, .
g ' D‘cfendaLL

This matter comes on befare the Court upon Plaintifs Notice of Motion to Renew and
Affirmation of Yvonne E. Hennessey, in Support of Motion #o Renew pursuant to Civil Practice!
Law and Rules §2221(e), dated March 29, 2012, secking grant of summary judgment and a
declaration of this court that Defendant Town of Mlddleﬁeld’s Zoning Law pertaining 10 Gas,
Oil, or Solution Drilling or Mining and the ban on Gas, Oil 9: Solution Drilling or Mining within
the Town of Middicfield is void as being preemyited by New York State Environmental
Conservation Law §23-0303. Defendant, Town of dedleﬁr.ld responded by an Attorney
Affirmation in Opposition to Plaintiff’s Motion to Renew dated May 4, 2012. Amici Town of *
Ulysses, by letter dated May 4, 2012, opposed the plaintiff’s motion to renew. Amici
EARTHIUSTICE did not sulumit responsive pleadings.

On June 1, 2012, in Madison County Supreme Court counsci for plaintiff and defendant appearid
and were hezrd

The following reflects the Deision and Ordelr of this Cout:
Brief Histoxy

The history of this matter is set forth in this court’s Decision and Order of February 24, 2012, and
i8 incorporated by refert:nce herejn.

Legal Analysis | .
Plaintiff seeks relief pursuant to Civil Practice Law and Rulgc §2221(e) asserting that “newly
discovered facts not offered in support of [Coaperstown Holstein Corporation’s) prior motion fir
summary judgment as well as [Cooperstown Holstein Corporation’s] reasonable justification fo
not previously presenting them” satisfies the statutory burdep inposed upon pleintiff under the
present circumstances and that this court should therefore cHange its prior determination and
grant the relicf as requested by plaingff. (Plaintiff's Afﬁrmu[:n dated March 29, 2012, at 74,
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thereof). Defendant Middlefield asscrts that such facts are fot “new” and thet plaintiff has not
presented a “reasonable justification”™ for having faJled to present such facts in the first instancy,
thereby opposing the relief sought,!

Civil Practice Law and Rules §2221(e), as it pertains to a mbtion to renew, requires that such
motion be identified a3 such, as is the case here, and, as #s relevant here,: .

2. shall be based upon new facts not offered arijthe prior motion thet would changs
the prior determination...; and

3. shall containa reasouablejustiﬁcaﬁon for the failure to present such facts on the
prior motion. ‘

Tbcreﬁm: ﬂmmovantmustdamonstmteihﬂttheproﬂ‘ewdiacm are"‘neW"andthataleasoan]:
justification exists for having failed to include suh new fac%s in'the prior motion. If the rhovani:
fails to satisfy one or both elements of this provision the mgtion to renew must fail.

Here, plaintiff has asserted that the “newly discovered facts? are found in Executive Chamber

Memorandum, dated July 9, 1981 (Plaintiff"s Exliibit E); Assembly Bill 6928, dated March 23,
1981 (Plaintiff"'s Exhibit F), and, primarily, the accompanying 1981 Memorardum supporting

A6928 (Plaintiff’s Exhibit G) snd that previous efforts made to discover this information were:
unavailing. Defendant takes the position that plaintiff has npt demongstrated a reasonable ’
justification for omitting the sbove-referenced informatian froi the original pleadings and thf,
in any event, no new facts may be gleaned from these additions] records as submitted such that
this conrt should change its prior determinaﬁon.

Addressing the second element of the inquiry first as contamed in CPLR §2221(e), plaintiff haqz
failed to demonstrate 2 reasonable justification for pot lmvu:g oniginally submitted these
purportedly new facts. While ihis court does not minimize duc efforts made by plaintiff to locati:
this material within a relatively brief penod of time after the issuance of the February 24, 2012,
Decision and Order, it is cJear from a review of the papers that plaintiff was initially aware of the
existence of additionsl materials with respect to the 1981 legxslatron end voluntatily chose to
* discoitfiinue efforts af that time to locate such in preparafion for the filing of the original
pleadings. In particular, plaintiff sets forth in the Hi Affirmation of March 29, 2012, thu
initial review of the Bill Jacket did not contain the “defailed|memo explaining the Legislation” us
referenced in the Department of Environmental Conservauon Legislative Memorandum of July
6, 1981 (See Y11, thereof). Though plaintiff then comactcc} current commsel for the Department
aof Environmental Conservation, Division of Mineral Resources, in an effort to locate this ;
‘memorandum such praved fruitless. Despite the knowledge that such a docurzent bad existed aj
the time of the enactment of the 1981: legislation, and though having been unable to locate 2 cojry
of same, counsel for plaintiff concluded her efforts and pmc%eded to submit the original moviny
* papers without this documentary legislative support, (See Hennessey Affivmation, §15, thereof).

1Amici Town of Ulysses, by letter dated May 4, 2012, simply asserts it's opposition to
pleintiff’s mation. i . .
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Such choice as made by plaintiff®s counsel was not, in this court’s assessment, reasonable giver
the refevant cncumstanoes p:esent. (Sec Tibbits v, Verzon New York, Inc., 40 AD3d 1300, 3"“
Dpt. 2007; oto , 252 AD2d soi 39 Dpt, 1998).

With respect to the ﬁmt element of §2221(e), and assuming Lrgr/endo that plaintiffs present
justification were reasonable, the submissions on behalf of pldintiff do ot demonstrate new
fucts, upon a plain reading thereof, which would cause this court to changc it’s prior
determination pertaining to the extent and implication of the) supersession clause as contained
within the [981 legislation.

Plaintiff takes the position that the following passage contained in the 1981 Memorandum
supporting A6928 (Plaintiff’s Exhibit G) conclusively dcmo'nstmtes the state's intentionto
displace or preeupt entirely local municipal-authority with respect to the mgulaimn of the oil, gins _
and solution mining industry:

The provision for supersedure by the Ofl, Gas and Solution Mining Lawof local
laws and ordinances clarifies the legislative intent behind the enactment of the oil
and gas law in 1963. The comprehensive scheme emrxauoned by this law and the
technical expertise required to adminjgter gnd enfm it, necessitates that this
authority be reserved to the State. Local governmentis diverse attempts to repulate
oil, gas and solution naining activities serve to hamper those who seek to develop
these resources and threaten the efficient development of there résources, with

~ statewide repercussions. With adequate staffing and funding, the State’s oil, gds
and solution mining regulatory program will be able to address the concerns of
local governments and assure the efficient and safe &vclopment fo these energy
resources, (1981 Memorandum; Emphasis added),

A reading of this provision clearly references the 1963 predesessor provisions which, themselvis,
specifically addressed the “how™ of oil, gas and solution mining or drilling, rather than “where™
such activity may eccur. The memorandum, by its very terms, pertains to the matter of prograns
funding and serves to confirm the state’s interest in bringing|to bear the “technical expertise”
necessarily required by state oversight, rather than dispatate 5ocal control, to effectuate effective
- trth-wide ynifoitity with mpmtmmmammemu&bywmhmh drilling woutd

* ocour. Supersession, as refereticed within the memorandum; idid not serve nor was intended to |
preempt local land use regulation with respect to this industry. To conclude from a reading of this

_ passage that the legislative intent was.to disenfranchise local athorities from implementing fogal
land use regulation would seem a leap of constructive interpretation which this court cannot
embrace, :

Conclusion

Upon a review of the submigsions of plaintiff such do not serve to support a basis upon which
this court may change it’s prior determination that local murucipa]iﬁes arc vested with the
authority to either permit or pxohlbxt oil, gas and solution mining or drilling, within their
geographical Junsdlctxon.
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Therefore, upon the facts and circumstances of this maiter, alnd ﬁpbn the relevant statutary and -
decigional Jaw of this stute, plaintiff’s motion ta reneyv is denied: :
Enter.

DATED: Jupe 19, 2012
Wampsville, New York

TO: Yvorne E. Hennessey, Esq., Attomey for Plaintiif i
Michsel Wright, Esq., Attorney for Plaintiff :
Cheryl A. Roberts, Esq., Attorey for Defendant
Deborah Goldberg, Esq., Attomey for Amici EARTHIUSTICE
John Henry, Esq., Attomey for Amici Town of Ulysses .
Christy Bass, Chief Court Clerk Otsego County Supreme!Court




