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SUPREME COURT OF TlfE STATE OF NEW YORK 
COUNTY OF KINGS: Part 36 

Index No.: 2699712009 
Motion Calendar No. 
Motion Sequence No. 

WELLS FARGO BANK, N.A., 

Plainliff(s). 

-against~ 

KYLE GOANS, 

Defcndan1(s) 

DECISION I ORDER 

Present: 
f lon. Judge Bernard J. Graham 
Aeling Supreme Court Ju.';ticc 

Rttitation, as requir~d by CPLR 2219(a), or1t1t paperi1 tot1s.id~~ fn rtit re-v~w or lhit ~101ion 10: 

vaai1e t\ delftyl! judp-menl. 

l>aptrs 

Notiot or fl.totioo and Affidavits Annextd·---.. ······--····-······· 
Order to $how cn~se <111d Affid<tv~l:s.Annexcd ......................... . 1·2 
Answering Affid:tvltf....... .. ............................ .. 
Reply~ Affidavits ............... ___ , ........................ - ··-···········--·· ' El.l1ibi1$.. .................................................................................. . 

Opon U:e fottgoing cited papers. tbe Oecl!ion/Order on tbls llppllcario1.1 ls a.s follows: 

DtcisJon: 

Defendant. by hjs attorneys, submitted an ex·parte order to show cause. on or itbout October 
28. 201 1 for the purpose of vacating a default judgment oblllined by plaintiff; Wells Fargo Oank 
N.A. ("Wells Fargo"). agailist thedefendanL 

The order 10 show cause-was signed and made rerurnable in Pan 36 oftbis Counbouse on 
November 7, 2011 before the undersigned. The matter was adjourned to December 2, 201 t. and 
argun1ent \Ya<> heard on that date. 
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lll!<1<2round 

fklCndant, Kyle Goans ("Mr. Goans"') had obtained a fi rst mortgase and a home tx::J.uity 
mortgage (hereinafter the "home equity mortgage") secured by his home located at I 0 East ST" 
Snttt, Brooklyn, New York, Mr. Goans states that he lost bis job in April 2009 aod contacted 
Wells Fargo for the purposc.ofmodifying bis loan paymc11ts. 

lllc record indicates that Mr. Goans \\'l\S successful io modifying the first mortguge with 
Wells Fargo. however, the home equity loan wa.< beina negotiared between Mr. Goans and Well 
Fargo's 11ttomey;s bct\\'Ccn' August 28. 2009 and Seplt:n1ber 27, 2009. when negotitnions ended. 
Wells Fargo initiated a lawsuit for a consumer debt on October 26, 2009. The Ja,.,uit brought by 
Wtlls Farso resulted in a defauh judgment rendered agajn.~ ~lr. Goons in an amount of 
$82,040.80 on or about January 4, 2010. 

Defendant brought an order to show <:.aUSc: on March 23f 2010 after beoo1ning aware of a 
Notice of Garnishment y.•hich he received from the Marshal's office. ·rile order to sho'v C{lltSe 

was granu.-d to the extent of ordering that a traverse hearing be held. A traverse hearing ,.,,as 
conducted on Pebruary 28. 20 11 . The coun ruled th"' process Wll.' properly served (though 
substiruted service) UPon the defendant. 

,.\second order lo sho\v cause \\1as brought by Mr. Goans., prose. which was denied by this 
Court after argument on May 6. 2011. 

The instant oroer to show cause was brought on behalf or defendant, by attorneys oow 
reprt-~~nting defendant. to' vacate the default judgment and argument was heard by this Court on 
December 2, 201 t. 

12' . JSCtL'iSIOO 

Mr. Goans, by his attorneys, argues that the default judgment should be vaca1ed on several 
grounds. Wells Fargo. in Opposition, orgucs that the is.sue of servioc of process. has been 
determined and that thete is no reasonable excuse or meritorious defense tivailable to ~tr. Goans. 

It ts \veil settled tluu a m0tion 10 vacate a detbult judgment must C$tablish a reasonable ex:cu..-.;e 
and t• meritorious defense (see CPLR SOJ S (a) (I); l..ans v. S1uish 84 A.D.3d 746). 

funhennore, lhe dctcrn1ination as to \vhat constitutes a reasonable excuse is .. left to the sound 
discn:rion of the coun" Sayjoo v. ABC Corn. 44 A.O.Jd I 026 (2d Dept 2007). 

h appears tl\at Mr. Goans, dcspile his argumenl<t to the contrary. was served wid11>roces.s 
through the substituted service provisions ofCPLR 308(2). Once this determination was reached 
by the CoW1, Mr. Goans would be obligated 10 file an appeal or move for reargument to 
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el\allrngc tho.t deccnnination. ~laving 1101 done so. the issue of service has been detemtioed and 
the finding is the law oflhc c115c ond binding upon this C<iurt (sec !Jammon Volley Ftyms Inc. v, 
flower & Medoljp, 40 AD3d 699 (2d Dcp~ 2007)). 

However, the traverse hearing only determined the issue or service or process and is not 
detmninative of\\'helhet there is a reasonable excuse or a meritoriOY.' dcfen.\e sufficimt to sec 
oside the default judgment be.1cd upon other considera:ioos. 

In this case. the record cootains admissible .,;c!cncc that Mr. Coons was «>Ain& in an 
<mi;oing efforl to modify tho terms ofboch his ftr>I mongage and bis home equity mongage 
beginning in August 2009. It appears lh.:i.t Wells Fugo. in facl, n:acllCd u nwdification of the 
tcnns of the first mongage with defendant (sec Wells Fargo letter dated March 16, 2010 annexed 
us Ex. "8" in defendant's Reply). 

Upon a close inspection of the correspondence related to the ncgotintions regarding the 
moditieation of the home equity loan, it appears to the Court tha.1 Mr. Gow was given an 
UM:osonably sllort period of time to respond to tbc request of Wells Farao '• artomcys. Jason P 
Verha1ten (Wells f·argo's attorney) states that his office contacted Mr. Goans on or ahoct August 
29. 2009 to advise Mr. Goans that th< debt ..... assigo<d to bis office for collmion (sec 
Vcrhag<n Alf, par. 21 Cl S«J. ann<xed to pWlltilfs Reply). 

Mr. Vabagen then swcs lhat Mr. Gcnns contacted his office on Sq>tember 19, 2009. On 
Scpocmber 27, 2009, according lO Mr. Verhagen, Mr. Goans WU asked 10 produce proof or 
f;-nancial hardship. Mr. Verhagen states that a decision was made to pursue a lawsuit on October 
19, 2009. when such infonnation was 1101 provided. 

lr11~resting.ly, the Court note.\i IMt ihe summon! initiated by Mt. Vcrhagcn's office is dated 
Augusl 31, 2009 (see Ex. "E .. nMe:xed to defendant's R,cply) which Yi'llS 11pproxinutc:ly the date 
or chc initial con.ta.cl bctwtt:n ihe Vethn,gen law office and Mr. Goan1. Also, the information 
rt:Q~tcd by Mr. Verbagen's office Md al:rudy been rec:ci"·cd by Wells f'argo in connection with 
the review of the fus.t mOftgaje moditica.Jioo. These facts raise a qucs:lion of whether the 
n<'°"ation be1wcen WeUs FiU¥0 ond 1he defendant wer< b<Jng conducted in good faith. 

Counsel for Mr. Goan.• also rait<d the issue of the appropriat<n<>I of bringing a suit for 
monetary damoi;c:s by W<lls ruso. The home equity loon obtained by Mr. Goans is a S<CUred 
interesl in Mr. Goans' residence and itJ ttrms are contaiocd in Ole .. S1na.rtfit J lomc F.qulty 
Account Agreement and Disclosure Suuement" (hereinafter the "l~ome Equity Agreement"). TI1e 
Home Equity Agreement con1ains u dernult section Y«hich lists the options Gvai1nble to tbe Jende1 
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, 

' irl lht event of a defauJL 'J"hese Oplions include uclosing the 3fCOUnt'"~ refusal 10 "honor any 
11dvanec requests"; and rcquln: "immediate payment in full" (sec Pnr. 17 of the Home Equity 
Agm:nicnl annexed as Ex. "A" todefendanl's Reply). 

There is no provision in the I tome Equity Aarcanc:n1 for brinaina a lawwit ror monetary 
dam>ies (os opposed t0 a monpac for<elosutt) by lhe lcodcr. By btinim& this scit as a 
mone<ary claUn, Wclls F&1¥0 has avoided the- fon:clos= rules and laws .. 'hid! miaJ>t 
be •"·ai.lable to a home owner in a case .wc.b as this. Wells Fargo has cffccti\-ely avoided the 
requirotnenl$ of the CPLR Rule 3408 which rcqui= foreclosure actions tO ha.., l1lll!ldatOI)' 
confttt~ with the Court and other protOc:ti0113 available to home ownen subject to foreclosure 
in New York State including the mandatory settlement conferences (sec Unifonn Civil Rules of 
tlic Supreme Coun. Ruic 202.12·• "Residential Mortgage Forcclosulll Actions; Settlement 
Conference). 

In this C3SC. tl-.e a.ctions of Wells Fargo point to a primo racie CISC of possible bad faith 
conduc~ which has been ruled 10 be a i:rounds for vacatur of a judamcnt (stt Deutsche ll•nl< 
National TruM CQmpany v. Mid~. 87J N.Y.S. 2d 233 (Sup. Ct. Richmond Co. 2008)). In 
addition, the defendant has established that valid good faith effO<U were bting undenal:en by the 
de(cncbru to modify both the fanr mo~ and to modify the home equity"""'-· The 
decision to temtinate the nq;ouations tO modify the ~.ome equity ~ was made unilolenlly 
by Wells Fmgo. These acts fonn a sufficient basis for the de&ult judgment to be v=red (soc 
~cadel! y. McCarthy. 2 ADld 62J (2d ()cpL 2003)). 

It is the decision of this Coun that !he default judgment obtllincd by Wells f&go agai''" 
Kyle Goans be vacatc"<I and any und all collection efforts arc hereby tcnninated at this time. 

·rhis shall consticute the decision ~nd order of this Court. 

ll<lted: Jan""'Y 17, 2012 

f/v 
n. ma."11 J. GTOham, Aeling Justice 

upremc Court, Kings County 

l{QN. BERJ'jARD J . .Q~ 

4 ' 

P••ol)97 
[* 4]


