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~quent to $44,040.99: 

Aquent claims that defendants sold their accounts receiv~ble :due from t.h~ City of New ... : .· · · 
····· ... ,,,-.. .. •· .. - . ··--·--·-·---·--·-·------··------··~:_:_~:::-·~-~-----~-----··.··_:2:y·:u.~·; 

York'Development of Housing Preservation and Development (HPD) tq. Aquent, pursuant to the 

Merchant Agreement, which was executed by Gross individually and (\GA. According to 
:• . 

Aquent, the Merchant Agreement guarantees defendants wm r.epur~h~.se if their recei~a.bl~ 
• ' • • • • • I • ,I "' • 

• • I 

obliger defaults and sets out the.m.ethod of repurchase by AGfJ.: ·oft~~: ~pcol:Jnfs 'receiva.bl~s. 

Aquent alleges that Gross ~as· aware of her obligation re9~rdiAQ _tJ1~ tiCe9urits _r~ceiviibles, ~-~Cl 
points to Gross' deposition transcript where she acknowl~dg~s her: sigr,iature· on the .reJevaht · ·.. . . . . 

'' • ' • • • • ,• ' ~ I • • .,, •• •:: ,; • •# 1,,~ •, 1"" • • ' • 

agreements executed between 'he··part.ies'. Gros$ ~igned ttie.tw~i,Gva·(~l1tY.:Agt~~meot.$.- . 

... 

••• • 'l.. 

.. ' . ~ 

~. • f I 

. '. 

: .. '· 
o ' • 0 • o 0 • ' 0 ' o * ' ~ • • •o ·: o : • ; •.' : ' o ' I '• f o ' '•'··~ *, ' •o ,· I 

· · :~nt-ached1o···ttl:Efi:flotion p·~·P.ers· ri; ::n_·:~r. ing_iviciua1 ·Q~·~a(iitY./an~lM~~~in~.f ~~~~.-r~~~~~.~·&ilii.~ ~.ti.ts~-=· ·-~ ..• ~~. 
. - . . ·~~;·"",.·:··.· .. ·.~. ~ .• •·· .. · .•.·. 

• • r • o ' • t ' • • o' • ' • ' ~ : ~: ' .. ~· ;•, ' ;t \: h I '• \., ' ·, •' I' ,-.' \ I •' ,~ t 

· · · .. ·~ete s.igne~fby Gross in. he~ o~p~c~fY.;~s ·pr.~·~iqent.:qf AGtld~e~ :t.J~tJc~~-.~a~~~ti~n.:~~hi6if~::{.11):· ·. ·.: . · .. · ·.· 
• •OAO-oo•• •o •• " ,• '• f, ' o ' • : ". o '" •f o o •••••••-•....:•~ ....... - OO ·--- •o • •••"• o•~•o•ooO-... •~~·• -;-l•:q:ip••' o ri -·~- ................... 'oo , •• 

0 
•, ":: •• ~.:: ...... i:._ •• 

- ·• · · 1:'· .:· . ·Grossack~owi~dg~~ .i~~er.il.~P.o~.i;l,~ h~F-~ar~~ii~;~f.~~~~~i~~J~4ii~~-~~~d~:. . · ~':::\~'.<"· 
... : ttiat AGA" ahil. HPD cut the· ri\lbiJri'~6 ~e.1ebritif the;·ci'omp1eff ~kciia:~~j~~h~ti~&ij'.~ttii~~~-b1~.. ·:, +:· :: ,: 

•• • • • • • •• • • , •• ••• • : ~ ·'·'·: ...... f"• •• • .. • ; ."::t. ::' .. ;.;.~:.,.. .. \ ·· ... ·: .. ," .. :.~ .... 1': •. •. ..... • , ... ~.: . •• 

· · ~ewsing buildin~·at srs.Fifth Ave~de.-in~s·du~h:P.Eirk:slope; Btb·o~·,~!1::(:~.f.~~··:i)f~j~~~if:(~~~:·.~~tiCe · · :. ·: · :. · 
..... ·. . . ·· .. : .......... .... ~.,: :·. ····, ; ... : . .:.·.':' .. ~·~:~:·.t,:-~:-··,-·:~~;.'._·~,.:~."-·;·~~ .. ,-: . ...; ..... ~ ........•. ·::'· 

·of Motion, exhibit 12). Gross rurtber acknowledges.tharshe r'eceivijd·mR~ies fror.tl.HP.Q.by: . . 
... ·~" . . . .. .. . . . .... : .. · . .".: ....... ·.· ....... ·< ·.-.. ~.~··, .. ·~:.\L::: ...... <= .· ... ·.;:-. .. .-,-·. ··,·.·.:_'.." ·= :·. ·. . . :·.·· 

... :<·i~·i~H~ .. 9f .~-~r. ~~f,~~9~·.t~~ -~;PJ~.::P.~9~,~:~t(~~·). : ~t;T.~~.ri.t.~9.m. .. ~:~PR~~~\~~.~~~~'.~-9:~~~-~·-.~~~~~~~~~.~~ :··.· : · ~ 1: ."~::·:~·~:i:·:: .. : .... ~ :::···/.J •I • "'."' :. • ••• • : : .\"'~ ... ·.·: ••• •• •• ''.'····: ·-!~.··::: L '=•' -.·:::·J·:::··~"' .. ~4 •• ·_;'. :.::.",(.!1',. : I ...... I 

· · ... :believes· that defendants' o~ligo'r.·.Paid .. defend~nts;·. but" <;tefer:ldar.its hav.e~ai.led,:·to .h'tmor.fli~ir · . · .· ·· .. ~~. · . 
· .... '.··:·, . . . ;. : . ' ..... . ·.:<: . . · . ·· .. '··. ·:::··; ·. ···-:··.:" .~·.· . .-·:-.•; ....... : . · ... ·.· ·: 
· .. ~ . q.t;>l~l.9.~tion·t~ ~q,u~n~ .. f\qu~:~t n9w: m~!v~s· r~r.·~i.11'.!lffl~ry)O.~gm,~~fo.'hJf.~~·tq.~pl~iQti~~~fn§i_:. '.I.· . . .. .. :;-~·~:·'.~}I 
'· .. ..,,····. . .. ·.. . . . . .. . ' .· .. ; . .:..·i·' . '· .... ~, ... ··.; ·:;:: . .:•.!.""·~·1.:,, .• ,. · .... ~· .. :: ."' .. . ... . . ··, ·'~:.' 

. ·. def~ndants a:nd ·~-~~rs that·irt ·failfn~~ tci.:assig~: th~ •ffi:~~Jes 'in~i,·~ef~~~~ni~·;:r~t~i~~~: from "t.~e ' ..... ·. :".. 'r· :-::.., 
•"' • • '• •' •, •• ·• 1' '' ~· : •• '• ·~ ..... :, ~ ', '·v, ... ::: .. ·:., •••••·••,'::;:.,:':~>::·,::•':·~.~·*\···, ..... : • 

HPD to Aquent, ·as part of AGA's account~· reqeivabi~, the def~ndant~;~~y~··9e~n unjustly J •• 

• ' • t• •• •• • • •• • • ••• • •• •• •· •• ••• 

e,~.riched and ar~ in breach of t~.e ~u~er-ou~_..agree~~nts.~he·y si?.ne~:.~~~~-A~·u·~~~· . 

. . In sup~oi:t. of it$ motio1i' AqlJ_ji'rif ~~bn)it~, _irii~~ iitiB, "ail Afficj.!!~;i,~~· ki~liaf~ ~ ~edii)a"n . 
'o ... :'. • • . 'I • • • , ' • .. I • ' • • "• • • 1:' •"" :·.,. •' ;· • " •• · ._::.' ... ;••~:::;:):.:.:;~. : "·~· ' •" " •. · : • 

· (J=riedman Affid~vit); .A~uent!s, M~.#~ging~A9ent-;·t~e:·to1Jo.w.ing·e1ev.en·ta:Qt~~·nien(s·.siQri~.d by the· 
•' 

0 
I I ' ' i 0 •• .. '••.'' 

1 

1 0 ' : .'' 

I : t' 

·· •.. ,· 

· .parties: March.ant Agreement, Ac6oun~ .Ac~ss Authqrizatloh ·A.gr.eem~nt, GuarantY. Agre~ment 
. . . .. "·. . . 
. . I . . . • • 

. !tl°~hich Gross· indiv~du~lly QUa~antees·the ~.~coun~s recely~·~I~ .fi~~~~!·~.s:pµf~l:l~~t,'!~ .. tre· :·. , .. 
·. . . . . . . . .. ,· .... ' ·• .. . . . . . ... ·. 

Page ·2· qt ~ . •. 
• 0 • o #"l'I • •••fllo •• • o • •••'• 0 

·' . . . 
i.. ··:· .... " . : ~ : •'.: ~. . ... . . . . . ' ... . . 

·:1r•·'° ·• · ·' ', :. . . ' :·,,~ '.· .· . 
.. ,. .. · ..... , . . .. . ·. • I•,-.: ... :..,• 
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• •' I : • . . ·· ... ,. . ·: ·, ~" 
I •' I 

• • ,;1 ·.: ••• =~ 

Merchant Agreement in favor of Aqlient, Ljne of Credit Agreement, PromissorY ·Note dated AJ>ril . :.:: .. :::: f '.~~ 
.. • : ~ •! '.: 

26, 2005 in which AGA promises to pay up to $100,000.00, Security Agreement dat~d ~p~il 26, : ~. :<·~··: .. ~·i·~·: 
. ··-· ................... -.~------ ......... ·-·· -~---- ·-·- ....... -·--·· ........ ·-·- ....... ··-'---··-· ........ -········ ··--~--.:--.......... -.. :...·~-· ·.~----~ ........ ~~---·-....:·t·: -.·:;(;:_ 

2005., Contractor· services Agreement, Line of Credit Agreenient, Guaranty Agreerhen~ in woich '.·: · ... ~; .. ·.· 
. ' 

Gross individually guarantees the accounts receivable financing pursuant to the Contractor · 

Services Agreement in favor of Aquent, PromissorY. Note dated Fe~rvary T, 2oo7 in which 'AGA 
. . . . . . :' ·. . 

. . . ... .. . .:~· .. ' 

p~omises to pay up to $?5.0,000.00, Security ~gree'!lent dated Fe~ru;;1ry 7, 2007;; .a ~opy o~:t~.e 
' .. 

I '1 • ,•••' 

. .·.· 
. tra·nscript of Gross' October 14, 2010· depositipri; and !3 do¢ument t~at lists e.atj·~ payment m.ade .. ', . . . .· .. . .. 

' ~ :· . .: .:· ... ·' .. . ~: ... ·~:·, 

. . . . ,• . ' . 

.by AGA to from May 1 ~, 2009 through Marc~ 31, 201 O toJhe firm Friedman, Katz· and Shapiro, . .. . . 
• ' !' .. .' •. • • • ' '• I • ' : • .'• 'I • • • • • • • ,t • ~' t :• ~ • 

/ii~. . . ., . :: . . . ·.. . ·. . . . ': ~ :: :: . :;. . .:. . - ::. :· .. ;:._ .. : : ::J: 
· , ,::..-;:~.:~ · · · rn ·oppositibri ... e1irendants·:·argue:tfi.at Aqt1~ntl!Fii5fentitteet'ti>::Stn~i#i~fY·i™~m@f!if"~r: .. ·: · · : : ··.:1!..:~.::)'::~-=~: 
. , " ..... ··. , : I,; ... ' ·' , .· ::.:: ... • •. , ... ;: .," .• • .. · .. ·.:=-~.><". :/':"·'•'.:>.~:.(,.: ::.<:· .. :!·:·:;.'''.: ~· •.! .... ',', : .. • .:';·:~;,/,. ... i.·;:: 

· .. : · ~q.uent fail'ed .. to.subr:nttwith its moti.on~p.~~~r~·an.a·ffld~Y..itby .. s.6mee?q~·.~~.tQ::P·~r~b:.~·~1:.;· "" ;_.. ·:··~·· · ::: .-;~··./.:::.:·i· 1 
···:~~ .. -... ·.:·~.-:-,-~ . .· .. ':'"'·.::·-·•;:., ...... ... ,.: ...... :·~·~.---···;: .. ·{::-' ··.·-·~::71:",·:·.·~:· . .'··:··;,~·T'-~~~~;·::··.·::··"':'""·;:::"·: : ·,i:J/~,:'"·-· 

: .::.: .. ,)i~.owledge, .n~e·:ResO:~fee Mari~g'emS.nt ·F?ar.tn~r. l~~F.).}.·a·rli~·dmi~l~f~ai~ktt~ak~jf(~~i.t~atiV.e1#fV ~;· .. :: .: .i::·:··.;·~~:~:: .' : " ". ') .. ' :.:.'' ... ':·>... ... · ....... : : .. .' ..... '.:. '/:.:: ·.~· .. · ·: \. ".:·:~."> ·~:-.:· ... ~' ~";·: "·:". i,: ~· .. :""~!:~.·.;~·~:/\~::·"~. ·.'~ ':\:·;"'.':~ :.:· : ' .... ,·~"· :·.<\ ·~-· 
· ... <~~guent, or an ·~ffi~av;r}.~~m Aq~·e·nt ltself:'.f.'Re(e'~d~f~ffCl~iijJ:~~~(the·~ff.J~~ffl·~~TftqivJrf(~.··: ''.: . -~ · .',:'!:/.':··: ~·.~ .. :: • .' ..... ~l.. ' 1•' I ·. ' ' • ,• ,•, I • ·::•·", ·: ".: '•, ,\ ... :.~·;,:,(: :\'• \ • • (.. • • ,•'• 1):rl~·.'!'1't~tt.,·: .. .:J, ,: .. ,~;;.,.•11,,,,.'1,t:1~ •i• ., ,I•,: .' ·~•, ,••:.°"···"•t ~.,;I 

••• : .. : • I ::'':th~ ufffcient" .beca~~~·,p.rJedmar.r i~ 'Aqu.erit·~ .. ag_'eh'ttan·~fEjQe~:;lil)~ .. hav~::P~t~ohal .. k,tj~~~~~~ .. ~qh·e . .. .'? .· :' ' '. "· 
.. ~.: ..... .' ...... : .. : . . .. : . .:· :· ..... · .. :.~:: .... ", , .. : ... " .. ::.·. :. ". ":" ;· .: .• : .: ...... : .;•· ~ ..... ->.,·.7:·:· .... :;-: .. :. ·: :;~\;.!<:f;~ .. ~;:: </ .· ... :.·; ... . ..: .. ·: ··"; · .. 

, . . . :· J~·~ts. at. issue ... D~fen~~p .. ~s futt.~·er. proffer t~.at._AGi\,~rt~er.~a: in'tp ~1.~e~i~$ .~f fi~~~f.!~~·tr~la~ed" . . · ...... · .. : .. 
. . ;- '.·'/·.:. . : " .':'..". ·. . ... : ,. · ·. ' .,.'. I·.{''" . .':::-.. ., . .;',: .. ~ ..... ~ ·::;;,,;;--.· :~;~~r:<~.::;~:~~·~·'. .. :. ~· :." .· ...... · ·. -'..:: : .. ·~ 
.. -... { :: ·~·~»,t~.¢~.~~~~.~~i~~~~sf~~Nt ~yr~M~9t{~::~.hi?:~~~t~~~~p\ :Pi~9~~'~%t~~W~f.Y9~~{J~~~~~.~~?.'.~;:~~JQ~.:· ·.: .: . ·" .. '~.!:(.~·.:.;·:: . 
. ·• ·. ; .. ,. .... "', ..... ·. ·., ::·~·: .~. · .. ·· .. •··:· ........... ~··; •. ·· .•.· .· ',··.:~;~·,!~!~·r' .. ··.·,.,·. ·1:~·.t .. '~~~~·i.J~~.;;-·. •: .·.·,., ....... ·: .. • • .. -.'.'·.· ~;·· .. 

·. : -: ·)\~A t1as·tully1re.paid .. f:He a·~o4i.i{tk:;tt 'def.~h~:~tsr 01~1jji:t9 :~~V.~ r~p.ai.d.'i·s~·~pp~~~t~·a·~$.1Y.C ... ~:·: ::~ · ·. · ··.:0.':<: / 

-.•.. ::. /:~~~3~~~:1·:~o. .:·':: ··:.:. : .. < : .. ~ ··::.: _ . . : :·.: . ·:·:; : .. ~ .: :·:. ::.').~.· ;.;~, ;~tf r: i~ 'T ,;·j~'.::::;;:;iE::< ,'\/:\:· .. ::: .. /.:b/j':: 
: . .':: "" .<". ·. ln repl{Aque[lt proff.~·rs tNat contf:~cy ·tG).Gr9ss'· statem:~ht/·sHe Hacfejrte·~)Jv~: .. conta0f: .. ,·.:··:· ·~>: ·: 
" ..... "..: .;,.... . . '. · ... : ............ " ::: . .. . ·;.:"•.:~~; ~~· ....... ::·. ~ ... ··: :: ·: ,·"". =:·:: .. "::;~·ii .~ .. ~· ~;~:~.<>:. :._ ·· ..... :: ·" : .... '.·. ·l". 

· ·,. With Aquent, and: RMP was. merely servf cing\A4uetif'·s account.· The· rep1y·a1~o:·'de,s.cribes·.bt>w · 
. ·' ·. ..~ .. ;".. . . .' . . . :·: ... : ..... : : .· :.. . .. . ·. ." .• . : . :. ... :: ·:': . : .. · ~:.".. . . :: . : '/ ... : ·, ':·'(:· .. :·: ... ~::·.,: ... ~\;)•,; ... ,•; ., .. :: . 

·. Aq~ent cal~ulat~s .. try~· amount of monies ·;t. d~O'Jands:: in·Jts .co~·P.l~f nt:. F ur:th~r,. ~que.rit.: a~er~· ~h~t 

· ~.u!i~~ dep~~mcins; ·~~i~~~.al))S a.~mitl~tlt~ •. ~~!il~. ·t~~ ~~if ~~;n~· J~~~~~hiii~iJ.tjb·i,° ·. '.; : .. ': . . . . :'·. : · ' ' 
. . ·:'.:... ·.:,:~ -:: .... : ... :· .... ;. ::.~:·:.· .. :·· '•1· ·::.,; ,,,: .. ~ .. ~· .• /'/··.·~ ........ ~'.:;!q.;;~.:~,....::.:·:,,·:· ... ·.·~ .. ;. 

··· · S~~iqes Agr~.~m.~~~,·Liae.o.~~credi~:A~:r;e~.'11:en~ .• Gy~ra·n.o/~A~reem~ht; P.r.~rn~~s.~~·.'.Nd~~· a~~"·'.: · · :· .•. · .... ;. 
. . . . .. . . .. . 

. s.~curity Agreeme'r.lt..... ·· · 1 

• • • • 

', •,j I •• · ..... 
' • 'I ·~· • f?T~~~A:~~· ' , . .. . " . .. >. · . .. (.: .... : .. ": :., '',. 

. . . . "· . . . : . . . . " ... ~ ... ·. . ·.. : '.. . .: . : . :·:: : . ·.=-.: ... · : . ~-.:. ~ . ~ ... : . .'':. ·. ··::: 

Sum·mary judgmerilt'is a drastic .. rem:edy .that shoul~.'be g.ranle~ only .if nq. tria.ble· lss~e$ 'C:>f. . . .. . , 
' 110 • I o. 0 Of 0 ol' I 0 

~ ...... 

• • •• • .. t., o • • • • ' • ,.: ... : ·:•• • •• •:: ! '••• ,• I •:•: ~ '~. • •:: • I•:' • .: '. '.: • f .• .~. ' .. •• ,1 •:' ... ,. • '' • _ .. ,'. ," r: 

:<: ::>C: :. :; .. > .. · ·?: )~~~=rt.f. . .. : .·,::. < :.:>. )(:/ ... ~· ·.·';~.:·:-._:. ~~·r~~>C}~~.J~?r 
.. . .. . .. . ...... '. · .. · . 
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fact exist and the movant is entitled to judgment as a matter.of law (see Alvarez v Prospect 

Hosp., 68 NY2d 320, 324 [1986]; Andre v Ppmeroy, 35 NY2d 361, 364 [197~)). The·party 
• ' "• I 

·.:.~ ~ 

.. · .. ·: .. <>·.;~:~~ 
<I ••• 

I.:=~.:.:. . . ....... . 
. • . \·!·)· .. ~~ 

. ·'. ~· : .. ~~· 
"'.·:; .. f 

• .. '. '. •• r·. '~: 
.. . . . . . . -········ ... -.......... - . ··------·-··-·-· ··- ..... ·--··-- ········--------·-·-.. -···-·- ·----~---·-·- .. -··· --·· .. -·-·-··-

., 

. moving for summary judgment must make a prim a facie showing of entitlement to judgment as · ··:·· ~. 

a matter of law. tendering sufficient evidence in admissible form demonstrating the absence of 

m~terial issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 ~Y2d ~.51, 853 [1985]; 

Santiago v Fi/stein, 35AD3d.184,185-1B6. [fst Dept 2006]; CF>LR 3212 [b]) .. T~e failure to . . . .. . . 

make such a showing. requires tjenial of the motion. re~ardles~ ~f the suffiCiency 'of the· · 
. . . .. . 

. opposing papers (see Smalls v AJI Indus., Inc .• 10 NY3d 73~, 735 [2008]) .. One.a.a pfim.a facie 
. . 

. . .~. . 
·''· ':· .. ' .. 

I • 

.... ~.' . .. ··. 

.. ·i 
I 'O 

·•· .r. 

•,1'_ I ' '' 

'··· ..... , 

. \ ~~lqwing has been mad~, h~w~v~r. :1t.he burden shtfts · ~o ~he ·~o~moying P.~~Y .J?·~pjqq~c~ . . 
"• ' • "• • ' • ,. f •. ' • ,• • *II • • ,·· ,' I I :: :,:~. • f •' , .. ' ,· • 

.· ···.-a'\iH:teritiai)i'·pr()of 1ri admis·sio1ed~hn"~.~fficrenno··0sra·ou~h~,~e·e~ist~~-c:e·orm~~~afl.tsu·e.S:of ·, .. ... · . . . . · . ... · .... : ... .. : .· ... ,' .. :. ·;,.: .· .·.: ... · .... ~:.·:: ·.· .:, ... 

... ·., . 

.. :~.~+V? 
••• '

1 
"·: ta·qt that reql:Jire a trial for.·.resoltjtio~~. (.Giuffrida v CitiP~nk·qpry;~·,:·~:oo:.NY.2d'1~i: .. ~~::.[?O.Q3J;: see, 

I ·.·: ' o • ' • ••• ••••• I""";.,. • ·~: i I o: I ·~,'. :• , .. , ..... •--•• •,•:•:•:•:••• ~ ••f,~olo ,•: •, : '".-:-•••'°·~,·,.:I:~·~~·::••,·,"'"'~ .. o' \ •''1• 

. . · .. ·:.; .. ~also .Zuckerman ·V City .tjf Me'w ¥ erk·-,4~· NY2Cil:551:: '5e2~ [:j ~atJ~:~G1~(lR:a2.:faa~J)!-~> :·t ..... : ~·.') .; . . ' 
• • • • • I I •• • •• '.... • I I '';·.·~· .• .•••.• ~ ..... · - t') · • ..• ·; . 

· ·:<·: ·· · When deciding :a Siir'nrii~~ i~iJS~~ni. ~Oii~~; ·1h~:¢i~~(~:~a;e i~ ~~l~i/l~;~Jierffl(!l'ejt· . · . 
I• .. ' ' • • " ~ o ': • ,.• I .... :: • ;:1.t,1~~~ :• : : : ' • I • ' ' ', t,~ • ::,, • ,.I ~. ,'! .. • : 

....... : .. ·.·.ar.iy-triable issue~ exist,.'not 'to·d.et~~ri.line·the·rr"erits"bt. ~ny .. s~¥i:J~~ues (see s;11iHan· ;/t.W.~t?~(ath 
··~:-- '.... . .. . .. . . : . . •. \. ": " . · ...... • . .... . ..... :'.~:: .... : ... :"::' ...• .... : ... : .~~ :~!:.:; ~· .. :... . .. : .. '<•: . 

: · century-Fox Film corp.;} NY?cf·:~s:~,.4o4 ·[1ss7j) .. rti·~ .. ¢~uij.views· the ·~vi~~ri~~).n.'.tfre')~ght.: 
. . ... ' ·. . . ' .. · .. :: ·:'.:: : : . · ... :.· . . · .··.', · .. ;·:. · ...... " _:: · ....... '.:i' .. :: .. ·.: :>:::.::·. . . . 
. : :.<:,~:; ff.l9.$t. tavqra.b.1.~ to t~e r:iq·r:~~~{id~~~~~·Y~· ~f.1~1 gi~f~s .. 1M~.~:9n~Q~tn9.&1:r.tY.·-~.tt~j:~7-'1~Ji!;~Q~t~Jt / .;· .. " ~.=.". 

•,•• • •• ,•:',·, .°' ,' • • •I o • • ' • • L ... "~; f 1'• ""' •• o, 1, • • • • • :•• ,\ • ·.~. •1:••' \:,.:,'•, ·,,i•:' 'I .. :• o • •• ,; • i ;:"\,:~~~·I•",~·'·' : ,,.• J '',.,, : 
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. . '· . -.. 

·:guaranteed by Gross, which gave Aquent a security interest in AGA's acqounts receivable .. The 'r • :-· .· . :·· 
Account Access Authorization Agreement specifie~ RMP as administ.rato~. and repre~entative of .. : .. ·~:~;i; 

• • - • ••••• -·----··-- ......... -······-·· ··-···-···. ·····-·... • • -··· •• ---· .. -· •• - •• u .,., • ·-- ·---· ·- • ··....-·-·---· ·-· ·-·· ••• -----·· .. -·- ·---·--··----·-· ·-. __ ,. ___ • --""':" 

Aquent. Aquent points to Section 4.41 the relevant provision of the Merchant Agreement signed 

by the respective parties, entitled Application of Pay,rnents, which state~ in pertinent part: 

Merchant [AGAJ is expressly prohibited from co{l~cting flny ~f the 
Receivables assigned py Merchant to Lender [Atfuent] in · · 
connection with the Program directly from a Customer, but, in the 
event Merchant does receive or collect such recei·vat;le$. 
("Misdirecteq Payment($)"), f\i1erchant agrees to !mmeqiatelY remit 
the same to Lender pro·p~rly endorsed, no later than the next 
banking day. In no evept shall Merchant dep~sit,. cash. er.other . 
~ti,lize any Misdir~cted p~.yme~t. MEtrci~an~ ei.ckno.~.ledg~$ .. ar:id .. 
agr~es that any violC!ti9n ~f t~e f Qr~g.9ing reqµjr~ir.l~l)t~' QY: .i. . 

.... :·: 

\ .· 
I·. ·, 

. .. . . . · .... · .. 

..... 
Merchant shall be d~.~m~d':an- II.legal: cqnv~rs,loA: pf .L~nder'.a ·funds, · 

. . ... wllicn'Lendei':may:reROff~t~&:~pprO.~iaf.e-:~~t~9flti9.~for_;.:·;;.'::·::. :'· .. . I ·.~·; •• • • .:.:·.·\ 

. . p·ossible .. prosecution (~q~ice· ,of Moti.pn •: e~~iblt. 4~. . · .. ·· : : . . · . ·· .. · · 
• • • .· • ' • • ·.' • 'I:.:• ·:al, .• • o.1 •' •• ~ • • ': .:: • .f·~ "''11:• . .':•: .. ~;• • .' ,•,, • :' ·,, ,•." • ;"'"'1••: •• ."1 • .'· 

·~ .. :·~ :··. ·~~.tther,· th~·:MerCflanCAgreeme.nr in= :~·~c:~r<>'~_.3·: 1 'ent1.~1~:d .J\~~~g~ntrla~t il~~tB-~,ie-·~t~t~~.~!~-.:r~t~r.~ · · :· ~~~·;::.~~ ~·~·: 
'.~:·" .. ':i~.~~:. . . . .... . . . ···:!-:'·:·._ .. : .... ~ .... ·. . .. :.·'.;·:~~::·'.·''.':.. ::"::·~!·>_.;.:.'.·~;·:-'': ·; ....... :.: ~.'.;~··::· ... ·· ...... i~ .... 

•'' I o • ' o o o' •• \ •' ' <I'",:~ ~-I:'• ' •• : ' • ,,:': : o o' • 'I ' ' •• 

· L~ntjer agrees t~ ~P~tchasa;~.n~::M.~foH.'~f:l~ .. ~9r~e~· t~··a·s~Jg'p;:~ci · .. ·. · -.: · : ~ .... · · · · · ~· · . 
sell/and here.by a~slgtjs:• atid ~elfino;'.t.endet=as.::a~~~lllt~~'OWner,. I • • 

,' .. 

wi,th .f~JI recour:se; -Me~4~f~i:.s~.(nt~r.~Jdt~~e.st;f~;,~,uci~qf:M~r.<*a.nfs.: .. -. . . . .. .. 
presently. outstandi11g'He.ceivable:as Lende.r.· determines.... . · · 
~c~eptao1e; . as wei1., t1~l:~((~f M~rc·n~'~:t:~: fu~tlir~J~~~~i~.~~or~~. W.hl~h · . ··. : 

.. ~[~~dQ:.~~'19J~r-'.s ~S?l.~;.9i.~s~~~~~,.~~~#J~~~J~;!\.~~~:~.~g~tt~.~::.~f~. · ~ :-. .. :. .. ·: :· ..... ·::-. ~ ..... :·•· ~ 
. :r~,f~~o~e9 by ~ne 1r:w~ip~~f~.~~.9~·e~~id~~~ie~Ucf~~.~~~r;( .. ~~!i~~i~f ..... · ·· .· .·· ; .. :j 

M~tion,.·exhibit 4). . . · .. · .. · . · .. , .. ; : · ·.· ........ · . '::. " ..... ::~.·. :· .: . : .. : ... . ,' I ... ' 

. . . . . .: . : ... '.r: . .. . :· :. . . ; • . . := ; ...... :·::: '..< •. ... ~· . .. . . .. 
. . . . . . The CotJ·rt,.finds thatf\qu~At ha,~.b,i\~ti.t$· P:r-iih~Ja.ci.~r~.~r~~\1~Pf .. ~~t~~),J~hi~g· itf~nJitl~m~iir.. . : · .:· . .': :· 
' , • ' I o .. I I o '. '•:t·~ o ,.;, ,.~ ' '. ' '•." o • ' "'I ', • • ' ~ • Ill ••:1•1: ,•I :~,: ·,, 1:' • • •'' • ' I ' ,• ' • ' • 

·t~;;sunimary judgment ~s matter of la~:~~h: its ~~use~ pf clction:=fot b.r~~dh::ot:¢6nt~a~t through' its.·. 

sfJbmissio~ of. th~ ~l~~e~ vaiid and ~~f~~~~.ll~;~i~;~~~~~t~ ~lg~~d .:~y th~;:~~~ie~; ~ri~ Gros.a• :· 
• o ', •• lo o 0 o ' •. : •• ·:, o I o .·•' 0 

c:ieposition transGript. During her depos·itjpn Gross: acknowle~ges.her s.igil~ture on all e,l.even o.f 

· · . ih~ .contract& :ti~~eim the ~~rties; a~riiii~ :j~~i::s·~E! n~v.~f dis~~~)ved, ca~ .. ~~li~~ ~r ·~avo~ed :~.~;· · 
·. · · ·;: .. · · . . ·1.·.;t ...... ,,:; ·.'; '..'. .. .,. ·; •. _ .... · ... :.!.: .".' .. : .. ,a,··•., .. , 

.. o.f.these .ag~eemerit~; and acknowled~~s·.t~~t:H~b pejd Afl!A fP~·ifswor~.o~ the·H~~· f:1r~Je~t 
... I • • • 

(~ee Notice of MPti~n, exhibit 12) .. o~·fendants, in. ~~P.ositioo, faii· to:raise a triable issue o·f. ($ct 

suffl'llieAt to·def~~t the herein m~iloh .. :Gio~s··an~g~tW:n thiit' alf mlli~ieS·h~~·be~ri·~piiiid iii '· 
I • • .... • • .. • • • • • • • ..,. • • ..... • ... • • • • • I, • I • ~. • ••• • I • - • . . . 

. their entirety to Aquent is not substa~iiiit~d by anytning .on· the. recdrd befo~~ the.court' .. · ... 
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Accordingly, Aquent is entitled to summary judgment on its cause of action for breach of 

~ontract, and the amount due to Aquent shall be determined at an inq.ue~t .at t.h~ ·cpnclusion of 
.... ······---- ····• ·- ··-·---··" ·····-··-·-·-·-··- ---·-.... -··-····--·····-~ .. -· ... -·-· 

this action. 

Account Stated 

"An accoun~ stated is an a~cou11t, balanced and render~d, .with ~n .ass~.~t to the 

balance either express or implied~ (Abbo~, Duncan & Weiner v Ragu~a·,. 2 ~A Ab2·~ 41·2, 4 ~ 3 

[1st Dept 1995) citin.g Jnterman Indus. Prods. v R. ~· M. Electron Power; ~! NY2d f? 1, 153 

[1 ~75)). Furthermore, receipt and retention of plaintiff's acco·unts, without. objeetion within a 

. .··· .' ~ .. 
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· ·.r~asonable time, and agreen:ienpo P?lY a. portion· 9f the 'i°nq~b.t~~pJe$s,. gives ri~.~·:fo.;·~ ·. ·: :: ~;,~ .. = •• :.'::·\· 

· ' . ;>a~ue~ble ac~tiu·nt.~1~~~1snea &. r>om~~-Bil1r<1.g(A.b;~:~~;:~lf(;1~+~~~Jf."iTJlie': ::.~-;il:.~ .... :.f.:.: .. :,~.::;·;.'.,:.::.:._i,!.:~.·::·';.:;·.· 
• .' . I ..... very. nieariing of an account stat~d. is.'·t~~ftffe. R'Srti~s·'h~v~· ~6'.i:he: tdset~~·r:'~ci~'.~ffe,.(a~:d up·o~·:the '' -
' • ,'. '<t .: '•• -..• '' • •• ~•••'•••-1.- -'-,,. -•••"'"o • • •' '1 ,t•.' ', :•,•o •,"' •, '• • O 1o'• 1 : • O • '1 l .. °1''• ••~r :.•,;;.,, ..... :.' • • •• •' '•,I ,•·:to•~:~:=,! '• 

· '.', \ ;:l)aia~oe of. the indebt~~iilts!?,:, • (fle~Ck;:~~~in~t;;~/.[p v.,S,t~~1:~~~~~;4.#iA$. f1$1:~¢.ft · •. ,; '::,~;f.t,f :j~ 
/ :· ·~~02)). H~we~er, ·;h~r~· ?~n -~~ rio 89'0'.ci.:U~f.~.:1~.if cfi if .ib~,:~:1~.:~~Y. ~i~~~~.ii~j;u_\,\he :af C~u~.t.
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Quasi-Contract and Unjust Enrichment 

.:: . : . . . ~ .. : .. ~~ 
.. ··: :');:. 

. ,/• 
',. 

··. ·.'· 

A cause of action for unjust enrichment ~~unds in quasi-contract or restitu~ion (Ed~/'!1an 
•• •• • • '•1t ., ...... 

oo o .--••w-. ......... • • •• • •••• o o O•O•O oo -· •-• o •• • o •••••• -• • o o •• •••--••- - •- •o ··-- -•••••--•-••••••••I WO•-••••..-•-•-•-•--:•••-••-•'"•••••••••--•-•-·--'•""""'° ...... _....... 

v Starwood Capital Group, LLC, 70 AD3d 246, 250 [1st Dept 2009]) and is 111based on the = · 

equitable ·principles that a person shall not be allowed to enrich him~elf unjustly at the expense 

of another"' (Banco Popular N. Am. v Lieberman, 75 AD3.d 460, 463 [1st Dept 201 OJ, quoting 

.. Waldman v Englishtown Sportswear, 92 AD2d 833,. 836 [1st Dept.1983]). "I~ is an o.blig!;iti.on 

. " which the law creates, in the absence of any agreement, whe~ and because the acts 'of the 
. . . 

parties or others have placed in the possessio~ of one person money, or its equiv.~lent, under 

. su.ch circumstances that in equity·and good .con~cienc~. he: o.~ght .not to ret~in I~ ... ~h~ ·whiqh° ex 

. : .... ~ .. ~ .. -:~e~uo et bo.no.belongs to another'1 (Miller~ Sci1idss,.'21~lfNY:4oc~ ·401 ·1:191'6]].=t·~:~o~frapf :, -.. ·-
• •,I • • ' • ' • •• • ' ' • I ~ I' I I I 

..... eannot be impli'ed in fact where th~~e is an exp·re~s·~onttach::d:vering'the subject mat~er:a( . 
~ -· ......... ·. : ·~ .. -. " . .. . . -. ·- ····· . '·· .... : ........... ~. ~ . : . . ·. -·'· .... ··:·~:: r· .. : .:.··: ... :~·: .· ~. 
~ ·. · -.:1~sue (see ·1d. at, 406). '·. ";;-1 .. '. . · .: · :· •. : .... · . · · .; ·:· ·: .~. :: .. • .::'",. · ~· ... ·...... ···· 

. . •· ; ' • . . , .. , . I. .' • 

Here, multiple valid confr~cts, exist betw~eh 'the: p~'rties Which gb,vern tli·~ 'sµ°bj~tt· maU.~r 
. . . . . . . . . . . :· .... :·:·: .. '·:: .. :· ~ .. :.···. ·~ .. ·" .. .',.•t, : : ... 

· ... .=:.a~.issue. S'pecifically, the Merchant Agreement'g<>'\lerhs ·miidirected p~ymehtsi ~hetein.J.f A°q,A 
• • ' ' t : :', •• •1 I I • I •' •'1 • •' *, : •• • • : .. , ..... :.• • : .. • • • • • • ','9•• ;. o : ••,, .:. o o o o I 

. was paitj by HPO .f~r its work on. .the HPD project,,. ~h·e ·~~rc~~nt Agr~err.ierit $~~t~~· t~at .s.~id. 
. . ·.~·. . . 

. : ' .~a}'me.nt, rnv.st: 9~ r~mift~d t~ .. Aqgeo.t .. M A~t.ordingJ~: ;~t~~ .. ~;o.~l~t\~~fr,{\~!l~~r~: 'm.ot~~~~ ~o.r ~.9m~~r¥ 
o ', ••• o ': : ' I : I ' o o : ,, o o I o I I of: o ~f •:I I o '. • ••• :\I •!'I' o ' o : :"Ii : I o .... ':.W·,:,,·, '. o 

· · 1•judgment on its cause of action for unjust e.ririchment and quasi-contract is denied (s~e Mil(~r, 
' ; t • • ' '•I • • ,' • • • t• •: 

.'.· ·.:· 2rlSN.Yat406.):.. . . :•. ·· .·\· 
I ' ''I:·' '~ I t o 1' 

..... • ...... • • r ••• ' ' :· •. 

· · · Book Account .. · ·· · " · · · 
..... ... 

•: ,I I ' .... ·· ... ,• . 

Aquent's·fourth cause of action for Mok account is npt viable as, 11[t]he action ·on a book . . . ~ . .. . .. 

account is purely statutory, and there is no New york statµ~e·~µthor,i~ing.such an actior:l'~ 

· · (Waldman, 92 AD2d at 836 [1st Dept 198~1. iinter~~I <iucit~t;Ons·.~rilJ ~ii~ti~ns Oriii~~~i)/ : 
:, ''.,~I":' ' ' ' ·. ' • ' . I ' I' ';,, ': ' '. '. • : I •, 'o ": t, • ' . ,.: f : • ', ' 

· · ·Acitordingly th~ \portion of Aquent's· motion for summ.ary jud~·ment on ·its· .. cause of a~ti'onJpr .. . . . " . .. . : 

b:o.ok account is denied and this cause· of.action is.di~J'hissed. 

CONO.l.U$l9N 

· Upon the foregoing paper~. it' is 

.. , ... 

. . :·· ·.· . . ' ...... . ... . •. 
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. '• 

ORDERED that the portion of this motion by_ plaintiff AQ~ENT, L~C for summary 

·.,,· 
! • 

··>'./:$; 
'•I 

•• • ·:j• 

ilJd!Jment on its cause of action for bre~Ch of contract is ~r,iinte~; .a.n~ it ,i~ ,furt~er, . . : ·~: .. :~ .' ~,!, 
. - .. ·-- ....... - ... . ·- .. ·- ........ ·-·- --- -... - -··-· -· ... ··--·---·---:- ... -.. ----~ ........ -~-------·-··-- '··- ........ ·- .... --·····-·· --7~~~ 

ORDERED that an inquest shall be held at the CQhclusion· of· this action assessing · · · 

damages, if any, against defendants AMIE GROSS indivldu~lly ~nel Af\111.E ~ROS~ ... 
I ' • . . 

ARCHITECTS, P.C. for breach of contract, a~d entering ju.dgfne~~ .i·n. accordance therewith; .a.nd 
• f • • • • ' • • 

it is further, . .. .. 

ORDERED that the portion ~f this motion by ·~lainti~· AQU~~T, LLC ·f~:r surnma~ 
• I I I • I 

•: . 
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