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SCANNED ON 4572012

SUPREME COURT OF THE STATE: OF NEW YORK NEW YORK COUNTY

,:F};RESENT:' HON. _PAUL WOOTEN - L | PART I
. Justice ' :

AQUENT, LLC, : ) . o e
Plaintiff, INDEX NO. _108001/10 oy e

v | ' MOTIONSEQ:NO.  ___-003. .

AMIE GROSS and AMIE GROSS
: ’ARCHITECTS, RP.C., . _ , -
S Defendants. . SRR e

\l". '

Tl‘iq followmg papers! numbéred'1 to 3 were read on thls motlon by plalntlff AQUENT LLc fqr summary
jUdgment on lts complalnt o

. l PABERS NUMBEREQ,

,;gtloe o! Nroticn/ Ofd‘ to_Show Cause.... Amdavits <

s Wori
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Aquent to $44,040.99.

Aquent claims that defendants sold their accounts recervable due from the City of New

" York Development of Housmg Preservation and Development (HPD) to Aquent, pursuant to the
Merchant Agreement, which was executed by Gross mdnvudually and AGA. Accordlng to
Aquent, the Merchant Agreement guarantees defendants will repurch.ese if thei.r receivable
obligor defaults and sets out the.method of repurchase by AGA of the accounts rece:vables
Aqguent alleges that Gross was aware of her obligation regardmg the accounts recervables and
points to Gross' deposition transcript where she acknowledges her srgnature on the relevant

“agreements executed betwesn the partles Gross srgned the two G' "ranty Agreements

"}attaehed”tb fﬁe“rnotlon papers in her mdlwdual Ba'paort‘yl, and'the oth ;appltcable agreél’ﬁehts g

o
'..'4.‘ n .‘ n,

v . -were S|gned by Gross in her oapacuty as preSIdent of AGA (see thlcefof Motlon exhrblts 1 11)'_

...... 4.- 23 o ey w“-nft 1 ......4'-, “4..1

Gross acknowledges tn her deposmont her awarenees pf tﬁ‘e: lrt”é;s‘snr‘eleaSe whrch etatedl-

HPD to Aquent as part of AGA $ accounts recelvable the defendants haye been unjustly ‘"

ennched and are in breach of the numerous agreements they srgned wrth Aquent
In support of |ts motron Aquent submlts mter alra an Affldavrt ot chﬁard Fnedman
' (Fnedman Affrdavrt) Aquent & Managmg Agent the followmg eleven agreement‘s srgned by the
 parties: Merchant Agreement Account Access Authonzatlon Agreement Guaranty Agreement

it which Gross: individually guarantees’ the accounts recelyablg fi nahclng_gurs_uantto,the . i B

_pgge-z.qu'. AT,

o
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.._.......5665. Confractor Semices Agreement, Line of Gredit Agreement, Guaranty Agréerment in which

iﬁ'-'lnc' T

Merchant Agreement in favor of Aquent, Line of Credit Agreement, Promisséry'Note dated April

26 2005in whlch AGA promises to pay up to $100,000.00, Secunty Agreement dated Aprll 26

——— e e mae s ve ) m———— ooy

Gross individually guarantees the accounts receivable financing pursuant to the Contractor"
Services Agreement in favor of Aquent, Promissory Note dated February 7, 2067 in Which AGA :f"' L
promnses to pay up to $250 000.00, Security Agreement dated February 7, 2007 acopy of: the |

| transcript of Gross’ October 14, 2010 deposition; and a document that hsts each payment made

by AGA to from May 11, 2009 through March 31, 2010 tothe flrm Fnedman, Katz and Shaplro

Serwces Agreement Lrne of Credt Agreement Guaranty Agreerheht PromrSsory the and

e

Secunty Agreement
STANDARD

Summary Judgmemt isa drastrc remedy that should be granted onty rf no. tnable lssues of

Page 3 of 8
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[* 4]

o Judgment should be denred (see Rotuba Extruders Inc . Ceppos.

fact exist and the movant is entitled to judgment as a matter.of law (see Alvarez v Prospeet

Hosp. 68 NY2d 320, 324 [1986); Andre v Pomeroy, 35 NY2d 361 364 [1974]). The'party

a matter of law, tendering sufficient evidence in admissible form demonstrating the absence of
material issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 N_YZd tist, 853 [1985];
Santiago v Filstein, 35 AD3d-184,185-186, [1st Dept 2696]; CPt_.R 3212 [b)). .‘The failu're'to
make such a showing'r'equires denial of the motion, regardless br the sufﬁdl'en'c'y.'gf the -

' or)posing papers (see Smalle v AJl Indus., Inc., 10 NY3d 733 735 [2008]). 'Onée a prima facie

_ showrng has been made however “the burden shlfts to the nonmovrng party to produce

evrdentrary proof i adm|ssr“nle ferm suff clent to"esféblrsh 'tﬁe existence of ﬁ)’afé’ﬁal |ssues of

"46 NY2d 223-, 23?[1 9781)
DISCUSSION e
. .,",. o

. As a threshold matter. defendants argue that Aquent is. not entrtled to summary

Judgment as Aquent failed to submlt wrth its motlon papers an aft” dawt by someone W|th

personal knoWledge The Oourt t” nds thrs argument unavadrngand ﬁotds that the Fnedman co

«-'
L

Aff davrt is sufficient because Frtedman is Aquent's Managrng Agent

‘Breach of Contract

" Defendant AGA srgned promrssory notes and vanous secunty agreements personally

P oo S SO L X
movrng for Summar}']udgment ‘must make a pnma facie showrng of entitlement to judgment as

Taes

BT
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‘guaranteed by Gross; which gave Aquent a security interest in AGA’s accounts receivable. The

Account Access Authorization Agreement speciﬁes RMP as administratorand representative of

Aquent Aquent pomts to Sectlon 1 4.4 4, "t.he relevant provusnon of the Merchant Agreement srgned

by the respective parties, entitled Application of Payments, which states in pertinent part:

Merchant [AGA] is expressly prohibited from collecting any of the

Receivables assigned by Merchant to Lender [Aquent]in

connection with the Program directly from a Customer, but, in the 4

event Merchant does recelve or collect such receivables. ' e

(“Misdirected Payment(s)"), Merchant agrees to immedliately remit ' .

the same to Lender properly endorsed, no later than the next

banking day. In no event shall Merchant deposit, cash or gther

utilize any Misdirected Payment Merchant acknowledges and .

agrees that any violation ‘of the foregoing requiréiments by

Merchant shall be deemed:anillégal conversion of Lender's: funds .
RS which'Lerder ay: reportf&‘tﬁe appropnate autnoﬁttes ror pe VT

o possuble prosecutlon (Nottce of Mation,. exhlbit 4) .

"F\Orther the MerEhant”Agreement in Sectlon 3 1 entltled Kssrgnment and‘ ‘" ale statee‘in felevaht

S . o
‘r ':'3‘ . ‘-. e '_»,;,.‘

' Lender agrees to- purchase and Merohant agrees to asS|gn eind
sell,’and heraby assigns:and sells'to;[énder s abeolute ‘owrier,
with full recourse; Merqhant«s entrre rriterest in. suctwf Merchants

ceive ' :

= rare in Lenders sdleigl cge |o patdent le tg h
4 ._retlected by the Invert:esrl\/lero ant dé ers to Le
Motlon exhlblt 4) AR -

-

The Court frnds that Aquent ha'

SmeISSIon of the eleven va||d and enforceable agreements slgned by the partles, and Gross

. deposrtlon transcnpt Dunng her deposmon Gross acknowledges her sugnature on all eleven of . |
| the. contracts between the partres adrmts that she never dtsavbwed canCélted or revoked any
of these agreements and acknowledges that HPD pard AGA for its’ work on the HPD project
(see Notice of Motren exhibit 12).. Defendants in opposrtlon fall to ratse a tnable |ssue of fact
sufficient to’ defeat the herein meticn Gf‘OSS" al!egatron that all memes have been repald |n ;
.their entrrety to Aquent is not substantlated by anything on the record before the Court

S Pagesofa




; 1'- AGA forfrom May 11 2909 thl’?‘ﬂh March 31 2010'
. ~,|nc. Whlch mdncates that defe’ndants owe $44 040 99 to Aqtftent‘('see NOU {

: :L Pageecsfs

Accordingly, Aquent is entitled to summary judgment on its cause of action for breach of

contract, and the amount due to Aquent shall be determined at an inquest at the conclusion of

this action.
Account Stated

"An account stated is an account balanced and rendered with an assent to the
balance either express or lmplted" (Abbott, Duncan & Weiner v Ragu_sa,,z 14 AD2ct 412,413
[1st Dept 1995] citing Interman Indus. Prods. v R.S.M. Electron I;ower' 37 NY‘:2d 151, 153
[1 975]). Furthermore, receipt and retentton of plaintiff's accounts, wuthout object:on within a
reasonable time, and agreement to pay a pomon of the mdebtedness. grves n,se to an
actlonable account stated (Sﬁea & Géu/cf v Burr 194 ADizdlSéQ 670 [1 st Bé’“t 199‘3])‘ “[T]he

.\ ‘.

very meanrng of an account stated is that the partlbs have cor‘ne together énd gréed upon the o

——— -

balance of the mdebtedne‘ss " (Hemck, Felnsteln-LLPvStaMm, 297~A§2‘d 4‘/ 478 [1st Dept i

e e

Abbott Duncan. &Welner 214 AD2d at: 41 2) A
. B

: Aquent falled to establrsh lts ehtltlernent to recovery based on an aCcount stated as the o

"‘tl,)e,?l,rm Fﬂedman:

.ef-Motiéhf’éSéhibit. -

‘ '1 3) Aquent falis to submlt ev:dence e'stabhshlrtg that rt sent én‘y acc‘ount statements to

ol R
K ¢

. '.defendants Further Gross states ln her cteposmcn that outslde of her Answer tb the hereln

' --ac:t|0n she could not remember wnether sh"e had drSputed |n ertlng owrng Aqtrent money. o

S . 'however she marntalned that AGA has fullyrepard Aquent (see Notlce ef Motron exhﬁbrt 12 pgs.'

. 28- 31) This further evrdences that the parties have not agreed on the amount of |ndebtedness,

' ':or any tndebtedness at atl AccOrdmgly, the po?tton oquueht's metton ‘fot‘ summaryjudgment S

: on lts cause of actlon for account stated IS denled ‘ - ._ ‘ .t~;

—_-

Cawel e N L e .
‘.!' . [
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Q. yasi-Contract and Unjust Enriohment

A cause of action for unjust enrichment sounds in quasi-contract or restitution (Edelman

b ———ea e pr— = O T I TOI

v Starwood Capital Group, LLC, 70 AD3d 246, 250 [1st Dept 2008]) and is “based on the
equitable principles that a person shall not be allowed to enrich himself unjustly at the expense
of another” (Banco Popular N. Am. v Lieberman, 75 ADS,o 460, 463 [1st Dept 2010}, quoting

.Waldman v Englishtown Sportswear, 92 AD2d 833, 836 [1st Dept 1983]). “It is an obligation
" which the law creates, in the absence of any agreement, when and because the acts of the
parties or others have placed in the possession of one person money, orits equiuelent, und'er

' eu,ch circumstances that in equity-and good ‘cons‘ci'ence_he'_ ought not to retain t.t,‘ a‘hq which ex

-'-"*é'eqtio ét bono befongs to anotfer (hiter v SeFioss, '2‘1'6-’NY§'66 "4‘0'7'r19"16]r:~‘-7'x-féaﬁi‘fa‘cr=~ -
- gannot be |mpl|ed in fact where there is an express cohtract covertng the subject matter at
|Ssue (s6@/id. at 408). - . .., - :"._;...f S . .:. : Iae i
1 | Here multiple valid contracts exrst between the partles Wh|ch govern the subject matter
at issue. Spectﬁcally the Merchant Agreement govems muSdlrected paymehts whereln |f AGA

| ‘was pald by HPD f0r its work on the HPD preject the Merchant Agreement states that seld |
. payment must be remrtted to Aquent Accordtng}y, /the pertron, ef,Aquent's motron t:or SUJnrJ.\ary

T Judgment onits cauSe of action for unjust enrtchment and quaS|-contract is denled (see Mrller

218NYat406) B | S T
BookAccoun[ R S .
| Aquent s fourth cause of action for béok account is not wable as, "[t]he actlon on a book
account is purely statutory, and there i no New York statute authorlzrng such an actron
(Waldman. 92 AD2d at'836 [1st Dept 1983] [mtemal quotatuons and cltatnons omltted])
Aer:'ordmgly the: pomon of Aquent's motlon for summary judgment on lts ‘cduse of actlon fpr
book account is denled and this cause of -action is dlsmlssed
oo coNgLusipN
-Upon the foregoing papers, it is i
. S . p:age7of8 .
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ORDERED that the portion of this motion by plaintiff AQUENT. LLC for summary ' - ‘*.if”*':":

Judgment on its cause of action for breach of contract is qranted anditis further

e T mermees - el ek —_—— - dow s fme e ceme et seomm g, —_ e e

ORDERED that an mquest shall be held at the conclusion of-this action assesslng

damages, if any, against defendants AMIE GROSS individually and AMI.E'G_RQSS,_., . S =

ARCHITECTS, P.C. for breach of contract, and entering judgfn'ept. j’n;accor'dancga therewith; and - ' 1
itis further, S j

ORDERED that the portion of this motion by plamtnff AQUENT LLC for summary

Judgment on its cause of action for acoount stated quas:-contract and unjust ennchment is

.-.‘denled and |t is. further . : '-‘ ‘ B
ORDERED that the poruon of tl'us mouon by plaminrf Atﬁu‘émi . .‘L!.c fo:‘summary T “

Judgment accordlngly. and lt |s further

ORDERED‘that.the pamemrehdmepted to: appearata@rglmpméc)ﬁ Confe 'I'IGG 5“ T;]ne '
A .h - " 2 ot ,3., .f' R

6 2012 at. 2 30 p.m,, ln Part 7 at 6(5 6entre Street Rocm. 34

Thls constltutes the Decnsmn andIOrder Qf he

) .oiatsdz Togozie

“Chetk ones‘D FINAL msﬂbsjﬂon l.}'NoN FINAL DisPosh lON
‘Chetk |fappi'0pi'lato “[J'Do NOT: F’@ST‘ it R*EFEREﬂcE
| "PR"-'.‘?'S m .
e L e e
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