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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX. PART 29 

RAFAEL ESPINAL. 

P!aintilT. 

-against-

PAUL D. GLOSSER and TRANS i\M TRUCKING. INC. 

Defendants. 

Index No. 302644/2007 

Present: 
HON. ROBERT le.TORRES 

AMENDED ORDER 

l"hc 111otion by defendants Paul Crlosscr and ·rrans An11-rucking, Inc. Pursuant to CPl~I~ ~~0 

4401. 4404 and 5501 for an order disn1issing the action against the defendilnts for failure to prove 

a prin1a !3cie case; finding ,the verdict \Vas against the weight of the credible evidence and setting· 

aside the award as excessive is decided by this Court pursuant to C.P.l~.R. ~ 9002 as rollov,,·s: 

Factual Background 

On Noven1ber 14, 2006, the plaintiff. J~afrlel Espinal \Vas driving East on the Cross I3,ronx 

l~xprcss\vay, \vhen he was involved in an accident \Vi th a tractor.trailer truck driven by the defendant 

Paul G \osser and O\vned by the def cndan\ ·rrans J\111 ·rrucking. ·rhc accident occurred when the truck 

driven by the defendant Paul Glosser 1nerged onto the ran1p leading fron1 the Cross Hronx 

Express\vay onto the Major Deegan Exprcss\vay. As a result of the accident, the plaintiff's vehicle, 

a 1995 J·londa Accord. was forced into a guardrail and dragged for a n1inin1un1 distance of thirty (30) 

feet. 
As a result of the accident. the plaintiff sustained injuries as fO I !ov.1s: traun1atic osteoarthritis 

changes and exacerbation of pre-existing osteoarthritis or 1he left wrist; torn triangular tibro 

cartilage disk,(l'FCC); internal derangcn1ent of the left \Vrist; torn scafolunate ligan1enL articular 

cartilage injury; cervical herniated disc at C3-4. C4-5 and C6-7 and lu111bar herniated disc at LS-SI. 

As a result of said injuries, the plaintiff undCf\.\'ent t \VO surgeries for his left \Vrist, which 

\Vere perforn1cd by Dr. Louis l~ose; and n1ore than a year of trentn1cnt with his chiropractor, Dr. 

Michael iv1innick. Additionally, l)r. Rose bas opined that 1he plaintiff\vil\ need a \vrist fusion in the 
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future. 

A trial., covering twelve days, v,'as conducted before the 1-Ionorable Patricia Ann Willian1s 

in June 2010. At the end of the testin1ony, the jury was presented with a verdict sheet containing 

nine (9) questions concerning liability and dan1ages. All.er t\VO (2) days of deliberations, the jury 

ans\vered all but one or the questions in favor of the plaintif1; found the defendants one hundred 

percent (lOOo/o) liable anti a\varded tl1e plaintiff a total of one n1i!lion five hundred thousand 

($1,500.000.00) dollars in damages. 

·rhe Court notes that the defendants do not contest the finding by the jury that the defendants 

are IOOo/o liable with regards to the uccident itself. The defendants lin1it their argun1ents to I) that 

there is no reasonable interpretation of the evidence before the jury to support a finding of serious 

injury threshold; 2) the injuries \Vere not casually related to the uccident; 3) the a\vard for future 

n1edical expenses is not support by the evidence be!Ore the _jury and; 4) the a\vard for pain and 

suffering is excessive. 

Deferise argues tha!, " ·rherc is virtually no credible evidence of a nev·.' injury" ( See,· 

Paragraph 19, Fle1ning's Affirn1ation). ln support of this argun1ent, the defense correctly points out 

that Dr. Greenfield's testin1ony, with regard to causally reluting his diagnostic findings to the 

accident, was struck by the trial cou11. ·rhe ren1ainder of Dr. Greenfield's testirnony, \Vitb regard 

to his findings then1selvcs, \Vere not struck. l'he defense ackno\vledges same \vhcn it relies upon 

Dr. Greenfield testi111ony ( See. Paragraphs 21. 22 and 23. F'lcn1ing ·s affirn1ation) that so1ne of his 

Jindings \.\'ere related to "u.nderlinc a11hritis"'( See Page 81, Line 7 of triul tra_nscript). Dr. Greenfield 

stated that "there's lot of findings that have nothing to do \vith arthritis and everything to do v,1ith 

traun1a'' (Sec, Page 83, Linc 1-3 of trial transcript). flis testin1ony regarding such findings clearly 

confirmed and supported br. Rose's findings. 

Dr. Rose found in his initial cxainination of plaintiff that plaintiffs range of1notion at that 

tin1e was about 20-25% of nor1nal. Dr. Rose pcrforn1ed arthroscopic surgery on the wrist on l\VO 

occasions, in both cases to ren1ove loose cartilage, which \vas causing th~ plaintiff pain. Dr. Rose 

testified that he observed ,the cartilage during surgery, he \Vas able to dete1111ine that the injury \Vas 

acute. i.e., a recent injW')'. and was not related to any previous i1~jury or condition. More 

spccificnlly, the doctpr, at the tin1e of the .<>urgcry, found a trnun1at1cally induced tear of the triangular 

fibocarti!age ligament of the left wrist. Findings ofrc!a1ed lin1itation of range of1notion continued 
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post operation. Said doctor tcstiticd that the plaintiff will continue to have pain that can only be 

a!lcviated by perforn1ing a fusion of the \Vrist. which \viii severely lin1it the 1noven1ent of plaintiffs 

\vrist (See, Page 44 of'frial Transcript). 'fhis procedure will cost $30-$35,000 in total. 

In addition to his wrist injury, the plaintiffn1ade clai1n of Cervical injuries to with herniated 

discs at C3-4_, C4-5, and C6-7 and a lun1bar injury to \Vi th herniate~ discs t~S-S 1. l-lis c!ain1 for said 

injuries vvas supported by the certified nledical records of Dr. J-laftel, together \Vith the record and 

testin1ony of Michael Minnick. DC. Dr. Greenfield's testin1ony also confirn1cd these injuries. 

Findings 

In ruling on a n1otion to set aside the jury verdict. the Court n1ust aJford great difference to 

the fact finding function of the jury. l•lieivieroski v national Cleaning Cnntractors, 126 AD 2d 424. 

Jn order to set aside a jury Verdict as against the \Veight of the evidence the court find that the verdict 

could not have been reached upon any fair interpretation of the cvidence.1-farris v Citv 0[1\'e1J1 }'ork. 

2AD Jd 782: Nicos/ro v Park, 113 AD 2d 129. 

Upon a careful rcvie.\v of the record, the Court finds there \vas sufficient evidence before the · 

jury to suppo11 a finding of serious injury. Evidence that the jury, by virtue of its verdict, found 

credible. The defense has hot presented any argun1ent that \vould support a determination that the 

verdict \Vas not based upon a fair interpretarinn or the evidence. ·rhe defense argun1ents center 

around an interpretation of the evidence that the jury clearly rejected and do not address the alleged 

lack of sufficiency required in order to set aside the verdict. 

With regard to v.rh~ther the injuries \Vere casually related to the accident or not again the 

defense argun1ent is non persuasive. As n1entioned above. the defense relies heavily upon the fact 

that Dr. Greenfield's testimony, with regard to causation, \vas stricken. 1-lo\vever. the defense docs 

not address the ren1aindcr of the testimony of Dr. Greenfield together \Vith the other 111edical 

evidence \vhich established sufficient evidence upon \vhich the jury could fairly find that 1he clain1ed 

injures was causally related to the accident. 

'fhe a\vard rendered by the jurx for future n1cdica1 eXJ)enscs is clearly not support by the 

evidence presented. Notably, plaintiff concedes that in his opposition papers. 

The defendants' final point is that the a\vard for pain and suffering is excessive. "lt is \.vell 

settled that the an1oupt of dan1agcs to be av,;arded for personal injuries is prin1arily a question of fact 

for the jury,'' See, ,)chore v We!shach, 138 AD 2d 477. sec also .Janrl! v Abele. l 1.6 ill) 2d 699. 
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S'enko v Fane/a 53 AD 2d 638. Defendants' argun1ents \Vith regard to this point is unpersuasive. 

They rely on dated verdict and on verdict searches that arc not consistent \Vith the injuries sustained 

by the plaintiff. 1-he defendants' argun1ents are like\vise inconsistent \Vith the evidence presented 

at trial. Vie\ving al! of the evidence before the jury in light of the a\vard rendered by the jury, this 

Court finds nothing tl1at \VOuld support a detern1ination that the a\vard deviated n1aterially fron1 \Vhat 

would be reasonable compensation. 

Accordingly, it is hereby 

ORDERED that defendants· n1otlon to set aside the verdict is granted to the extent that the 

jury a\vard for future 111edical expenses is modified fron1 $250,000.00 to $35,000.00 and ts denied 

in all other respects. The ren1aindcr of the jury verdict is therefore sustained. 

This constitutes the decision and order of this Court. 

l)ated: March 13, 2012 
I-Ion. Robert E. 'forrcs 
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