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SUPREME COURT OF THE STATE OF NEW YORK -4

NEW YORK COUNTY A

'PRESENT: ___HON.PAULWOOTEN PART___ 7 "
' Justice ‘ T

' ZMOORE, LTD. d/b/la COMMERCE RESTAURANT,

Plaintiff INDEXNO., 113772111 .

- *ageihet- , ; MOTION SEQ. NO. o002
KINGMAN MANAGEMENT LLC, PRIDE ROCK, LLC, | e
'RICHARD KINGMAN, JUDITH KINGMAN, | O
' ALEXANDER KINGMAN, and JUDITH KINGWAN - ’ ‘_E D T
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elevator modernlzatlbn prOject (modernlzatlon pro;ect) of ltS bulldmg |ocated at 50 Commerce

; §t“feet New Yorl% NY s B ’
Before the Court in Motlon Sequence 002 |s an OSQ by plalnt|ff seekmg mod|f|cat|én or o |

) renewal pursuant to’ CPLR 2221 ef |ts OSC dated December 9, 2011 to the extent that the Court

demed its prevuous request for a Temporary Restralmng Order (TRO) in Motnon Sequence 001 .
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work in connection with their intended modernization project at the premises in any portion of

Commerce’s basement and/or in front of the basement eleyator door. Defendants are in opposition_

" to both of plaintiff's motions.

BACKGROUND
Plaintiff is a commercial tenant who operates Commerce Restaurant at the premises whichis .. .
located in the West Village of Manhattan. Defendants owri and manage the premises. Withinthe :

(L PRI

premises is a manually operated elevator that defendants intend to replace"ih a modernization R

_ project. The 100 year old manual elevator employs antiquated techriology, and replacement parts .

for the main components are no Ion‘g'er'available Defendanta maihtaln that'the mahual elevator is;'-.. f )

 out of service frequently, and the DC current upon Whlch it runs |s berng phased qut by Con Edrson

'-l'he modernlzatlon of thé manual elevator =1ncludes\4ts removal qamolrtron"of |ts ¢pnorete baSe = ‘

: .'linderplnnlng, and thetmstallatron of a new automatrc élevator that,tUhs on AC current The eleVator 5

L

. opens out mto a large basement area that ls in: common use by the plamtlff« and the defendants (See

Pl

OSC eXhlblt E).

On December 9 2011 plamtlff brought an OSC seekrng a TRO and prelrmrnary rnjunchon .

""v" ‘,.-'l. . ql

= that date the Court heard oralargument on the TR@ In support qf the TR@ and pref mlnary

Jntunctron plarntlff proffe;ed that t“he retpercussrons WQuld be» catastrophle if: defendants are 1allovved
to move forward wrth the modemrtatlon pro;ect Specmcally, the' restaurant.would ge out of - ..

business causing plamtrff’s two -owners to lose therrlarge rhvestment and rts staff of 58 employees

' would subsequently be Iard off. lt was plamtlff's cdncern that the phase of the modermzatron prolect

. N ,whroh requrres Jack-hammenn rn order to remove the cement ba e of the frel ht eleval;or from the
9 s A |

vl l 'l

baSement level will cause serlous drsruptlon of the restaurant Plalhtrff clarmed that it USes an

adjoining room in the basement to store and prepare food mclddlng the preparatron of dough for

bread and the handling of various raw foods, then moves thrs food upstalrs to the kltchen (see OSC L

..r.

Page2of 8 - . . ,.'.J..,'_ o




[* 3]

t

; ,«,eleyator Accordmg to the defendants the basus for p|all"I1lff»,“:

: argument defendants proffered thelr Jntent to. satlsfy plalhtlff‘s concernsv prbposed and subsequently -

exhibit E). Additionally, in front of the elevator shaft in the basement is the area where all deliveries
arrive through the sidewalk hatch. .
In further support of its motion, plaintiff proffered its concern with steel shavings, substantial-
dust and potential asbestos contaminating its food that could make its patrons sick, and ultimately-
cause the diminution of its reputation within the restaurant industry. Furthermore, plaintiff pmvid‘e’d a-
print out from the Départment of Buildings (DOB) which indicated that no permits had been issued-jr};:?::'}i" 8
. defendants. Also this project, according to- plaintiff, is in violation of'Paragraph 43 of {hie lease " T
between the partles which states in relevant part "Landlord 8 use of the basement space shall not ‘
lnterfere with Tenant's use and enjoyment of the basement” (OSC 1[1[ 27-29) |

In opposltron defendants as owners of the premlses, proffer that they are wnthln therr nghts B , | i

nder the Lease and should be permltted to replace thé manual elevator*i’ i a modern«aﬁd rellable
n - N g "m.l‘\'"t!'.' .

motgon' "ampunts to agl unwarl'an'ted

ever—reactlon to the proposed elevator replacement and substltutee speculatron and unlnformed

: »hysterla in place of the requrred showmg of ureparable harm (Opposrtton 1] 8). Dunng oral

'p m: when the: restaurant is:not open for bualness‘z and stagtng the work from the street Ievel

.

vestlbule into the basement rather than doing the work frem the basement level to avord lracklng

dust. Defendants stated that they had snbmltted,anapphcatlon, tol the Dolit: for permnts .gnd_ . .. ..

I ORI . S S
R R [ T

. . ' ’ . h "“'"-" "" ‘:
b Platntlff opposed the tocatlon of the contamment wall'oh thle basts- that it was'taktng up lts IR
usable space in the basement and preferted that the wall be fiiish: with the elévator shaft.. However, upon R
an inspection of the architectural drawings of: the basement, the oontamrnent wall doss not obstruct -

:plamtlff’s dally operat:ons nor the sidewalk hatch where dellvertes are recelved

SR C_ommerce Restaurant opens for business at.5.00 P.M, d_atly.
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expected to have same within the following week. Moreover, defendants proffer that according to ‘ "_-;:1.:;3 i

the lease, the basement area outside the elevator is a common area for use by plaintiff and |
defendants. In light of these arguments; the Court struck the TRO portion of the OSC, signed

plaintif’'s OSC and set the argument date for the preliminary-injunction for December 20, 2011,
“which waslater adjourned to January 9,2012.° Upon oral argument on the preliminary rnjunction, | ;

- plaintiff requested that the Court accept an expert report of John L,ettner as part ofa Repty Afftdavrt

" and Reply Memorandum of Law, which the Court denied. | |
.' r On January 25,-2012 plarntlff brought an OSC, Motron Sequence 002 seeklng to modify. or

renew |ts 0sC dated December 9 2011 to the extent that the Cotlrt denied rts prevnous request for '.

R |mproperly construoted & barrrer Wall and SUch work wats done iy a rnahnpf that dierupted plalnt|ff'

- busrness operatrons and threatened to damage thetr restaut'aht Addlttonally, plalntrff now proffers

‘.{tthat stnce the December 9 thrt OS!.‘; ptau‘ttrff has amend?ed 18+ ‘plai'nt setth

.'\'."||.. LS v , p
actlon for declaratory Judgment as o Commerce s rrghts to t

3 " As reﬂected in plarntlff's OSC tt\e partres agreed to meet qn December 12, 2011 at 40700
AM, atdefendant’s counsel’s offt c-in an effort fo reSOIve this matter by:bath- Sidés rnakmg efforts 0

* address théir concerns: Gn Decdmber 30, 2041, plaintifwith new oounSel Ay deféndants appeat‘ed
Defendants' counsel met with plaintiff's former bounsel as scheduledon; December 12, 2011, yetno.
‘agreément was reached.. Addttronally, after'thé December 12,-2041. meetthg phaintiff retarned ‘new.
counsel, Although the Court had boncerns sr‘egardlng whether trre plarht|tf vgaé rnterested i, & god farth e
setttement this:Gour}, adrournéd he, Hearrmg At January phErel the.pa {: s a QGG9 foméet, : - i

- . agdin-irtan attempt to"resdlve“thert:lndétlwEt’éldrstgute Qn 3,, : appeaneu and e T

répresented to-the Gaiirt that the‘V hiad et agaifinan -attempt te sétt :rtar uee yetsueh fo-
agresment was reached and as. a result a hearing was held oA plarntrff‘s' motronfona brellmlnary
rnjunctlon .- , , A e : e

.“‘

4 The' Court notes that plaintiff, subsequent to the defendams arectmgra barrler Wa“ broke .
through the outermost wall wrthout the authorrzatron of the defendants L

e . .. Pagedof 8. .. "
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In opposition, defendants state that plaintiff has not suffered either equitable or monetary ' IR

damages ‘as the restaurant and its kitchen has operated uninterrupted since the commencement of R

the modernization project. The wall plaintiff erected behind defendants’ containment wall is working
and passes environmental tests, which is stated by plaintiff's own experts in its reports. Plaintiff's

argument, according to defendants, regarding irreparable harm are belied by plaintiff's own expert .

' submrssnons because the experts only mention cement dust and do not méntron asbestos

Furthermore defendants maintaln that contrary to plaintiff's assertions they have the proper permtts . Lol ;

to perform the modernization project, the stop work order issued by the. DOB was In‘ted as of

February 24 2012, and the ECB violation which plalntlff attaches as an exhrblt In support of its

'. motnon has been. resolved. Lastly defendants mamtann that the balance of equrtles are |n thelr favor

and s such plalntlff s motron should be demed

-,"r .~" P '. wy T

In support of plarntrffs motlon fora prelrmrnary m;unctron plamtlff submrts rhter alla an -

' Affrrmatron of Emergency from Mtchael Yonker Afrdavrt of Tony Zazula the majonty owner of

. -llstnng alt actrve permrts for the burldtng. and a copy of<the tease betWeen plamtlff and deféndant

. "In ordler to obtain.a prelrmrnary mjunctron the plarntlff was requrred to put forth evrdenee

' demonstratmg, (1) a ltkelthood of ultrmate success on the ments (2) the prospect of wreparable

m;ury if the provrslonal rellef is w_rthhel? and (3) a balance of«eqwtres !ttpplrtg rn:[tts] favor" (61 W 62
OWners Corp v CGM EMP LLC 77 AD3d 330 334 [1st Dept 2010] quotiﬁg Doe V. Axeltod 73 NYZd
748 750 [1988] 566 also Nobu Next Door LLCv Flne Arts Hous Inc 4 NY3d 839 840 [2005])

Plaintiff's motron for a prehmtnary mjunctron is denled as the Court ﬂnas that pIarntrff has not

Page50f 8 = T .
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met its burden of establishing a likelihood of success on the merits, irreparable injury or that the ks

balance of equities are in its favor (see 67 W. 62 Owners Corp. v CGM EMP LLC, 77 AD3d at 334);_' o

In light of the containment wall erected by defendants, as well as the other accommodations agreed -

upon during the oral argument on the TRO and subsequently implemented by defendants, the Court f

finds plaintiff's argument that it will suffer irreparable harm bécausé of.as.be,sto.s and contamination -

1995] [“ireparable harm must be shown by the moving party to be immineht, not remote or
speculative”]). The Court also notes that there are no expert affidavits in support of plaintiff's

posrtron that bolster these clalms

Addrtronally. the. Court does not agree with plamtrff’s position regardrng a Irkehhood of

between the partres As the owner of-the premlses defendants are W|th|n thelr nghts to make ‘
reparrs to the premrses as they see fi f t, ds long as it does not vrdlate the lease wrth plalntrff

. _Paragraph 43 of the |ease agreemertt between the partres entrtted "Basement Space states the '

L .; . ..'. s . .‘ . . ... w . "':::\" " " . .. .
r‘followmg, in relevant part Y . Ca : S ) :-'.t.,r».;

Subject to the terms and condrtlons contamed elsewhere inv thrs lease Tenant

may. exclusrvety use the; pertron ofthe basemant of the burldrng de‘srgnated*as part of ; o .

' the demised prémlses as noted.m Exhibit: A o W
' Subject to the terms and eonditions contained: elseWhere in th|e Leas”e
Landlord's use of the' bagemént space'shail riot interfere wrth 'I‘enant 's.use and

enjoyment of the basement (OSC exhibit E) ' -

" Exhibit A that is referenced in’ Paragraph 43 is a drawrng of the basement space and in thls drawmg

-specrﬂc areas of the basement are desrgnated either: exclusrve uSe by tenant exeluswe use by

’owner or common space 'no storeée The elevator shiafti |s desrghétedtr pursuant te Exhlb! A tb the

lease, to be exclusive’ USeby owner andthe area directly outsrc_te tbe elevater is desrgnated as

W,

common space. Even}v_vith,the., containment wall located four feet from the elevator shaft, there isno. o

~ Page6of 8

to be nothing more than speculation (see Golden v Steam Heat, Ing., 216 AD2d 440, 442 [2d Dept . I' 4

N '~'$uccess on the ments (see 8. g erlow Med/a LLC v Clty of New York 78 ADBd 59641 st Dept -

. .,"2010)) because the. Court does not fmd that the modermzatron nreject wolates the Iease agreement | '



o photographs a copy of a New York Qtty Envuronhterttal Control Boafd (ECB}\A&

L change the. pnor determmatton or shallsd,emonstrate thal there haS»been achange

o *-would change the prior determmatlon [and a] reasonable ;ustlt“ oatlon for the fallure.to present
"

disruption of plaintiff'’s use and enjoyment of the basement as the u(all does not block the stdewaltt R
hatch where deliveries are received, or any other points of ingress or egress. Moreover, the Court, B
finds that the balance of equities are in defendants favor because they'hav'e a need fo replace their ’
elevator and the modernization project need not be preceded by any DOB viclations. Thus,
plaintiff's motion for a preliminary injunction is denied.
Motion Sequence 002

In support of plaintiffs’ motion to renew in Motion Seq'uence 002, plaintiff s'uzbn"ti.t's, inter alia,‘ -
an affidavit from Jenn Leatherman who is the General Manager of Comnterce"'Re"’staurant.' .

Emergency Affidavit and Supplemerial Affidavit from plaintiff's attorney. a copy of i’te’sdriginal and’

' 'amended complatnt report by-plaintiff's expert John J: Litner of Envuronmental Buuldmg Solutl,ons, L

B LLO who is a Ilcensed envuronmental consultant and an asbestos mvestlgetor btae’k and whnte

tt3f;iand a copy of .

2 Stop Work Order issued by the New York Gity-DOB. Defendants appeared é'na p'roffe}ed -

L ',argument in opposition.

A renewal motion “shall be based upon NEW facts not offered on, the pnor motlon that would E

I "the. Iawt.that

o '_ Asuch facts on the pnor motion” CPLR 2221[e}[2] and [3]) “Renewal :s granted spar}tlgly, and only ,

in cases where there exists a vatld excuse for fallmg to submlt the addltlonal facts on the ongmal

! appllcanon it is not a second chance freely given to partles who have not exercused due dlllgence in.

makmg thelr first factual presentatlon" (Matterof Wemberg, 132 ADZd 190 210 [1St Dept 1987],. ,

‘..'

.... '~: T )ﬁ

. For this Court to consuder the new facts, itmust find that the plalntlff dvd not know of the facts | L

at the time of the original motion or had a reasonable excuse for fallmg to present the new facts

“t;age 7.of 8 )



(Yarde v New York City Tr. Auth., 4 AD3d 352, 353 [2d Dept 2004]; Fo?ey v Roche, 68 AD2d at
568]). Upon consideration, the renewal or modification motion is denied as plaintiff has not
demonstrated through its argumente and expert reports attached in support of its motion that the
new facts would have changed the Court's previous determination to deny the TRO in Motion
Sequence 001 (see CPLR 2221[e]). Specifically, the affidavit of plaintiff's expert John J. Leitner in

which he states he visited theibasement of the premises on January 25, 26 and on Fébruary 6,

,2012' and determined.on those visits that the wall put up by blaintiffs,‘ Which is-lgcated diredtly'

behmd the containment wall erected by defendants dld not reveal any Ieakage of constructuon

debris and other potentially harmful contammants Thls afF dawt vmates any argument by plalntlff of

" Imminent and wreparable harm Further the Stop Work Order as well as ECB vxotatlon are

~am.on May 30 2012 at 60 Centre Street Room 341 Part 7

. - |rrelevant as both of. these ISSLIeS haye be TIVL Emaly, plamtlgf does net presant any

e -'-f".'-"fnewfacts thatu.shlff‘the barance~of'eqwtles in 1ts,fa“ﬁor

TR - MMR” 1 9 0\2
Upon the foregonng |t |s LR -' . OFF‘CE

. uanK‘S
ORDERED that plamtlff’s mouon%_ caleuli e

(2 tlon, Motldn Sequente 001 |s B
denled inits entiraty and |t is further ‘

o

ORDEREDthat plamtlﬁ $ motlon seekmg renewal or modlt"catldn M,otlen Sequence'ooz IS

|,.. .
'.. './

demed |n lts enhrety and lt is further,

ORDERED that the pames are dlracted to appear fpr a Prehmmary Conference on at 11 00 : ; ‘s;

|' I"l
A

ORDERED that the Clerk shell enter ,judg -. t

This constltutes the Decrswn and to rd r of the Court '
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