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SU~REME COURT OF THE.STATE OF NEW YORK 
NEW YORK COUNTY 

. PRESENT: HON. PAUL.WOOTEN PART __ 7_ 
Justice 

ZMOORE, LTD. d/b/a COMMERCE RESTAURANT, 

Plaintiff INDEX NO. 113772/~1 I 

.. I 
-against- . MOTION SEQ. NO. 002 

':·· ·, ...... ,,.., 

. ' . 

. . . •, ·~ 

, · •. 
'• ·.• 

' ~. : .. ' .. · .: ·. ·:.:?:~. 
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· ..... ·. • .. • 

work in connection ~ith their intended modernization projeet at the premises in any portion of ,·;<:/'.• : ... ;1'.· 
''• I 

••• 11 f 'I 

;.· ... ·: 
Commerce's basement and/or in front of the basement elevator door. Defendants are in opposition ·.\·: . · ·· · ... 

' I ... I ·!, ., - • 

to both of plaintiff's motions. 

BACKGROUND 

Plaintiff is a commercial tenant who operates Commerce Restaurant .at the premises which ~s. : ... ':. 

located in the West Village of Manhattan. Defendants own and manage the. tiremises .. Within the . :· .. 
I 00 , I 1 , .:.:.· "I:• o' 

premises is a manually operated elevator that defendants intend to fepl~ce'in a modernization ,. · ····,·:.:· ? .. >· 
. . 

. : . ·. proje,ct. The 100 year old m~nual elevator employs antiqua~ed t.echrtqfogy, ... ~Jld replaqe~ent parts · ... : ... 

forth~ main components are no long~r·av~ilable. Defendr;1nt~ mai~t.ai~ that·the ni.ahual elevator i.s;".- · ·.····.(· .. 
. • • • I. • \ '•· • 

. · : out of service freq.uer:itly, an~ the 'DC ;cufrent: up.on-,wlii9h·i·~ ru.D.~ :,~ b~ing · ~hased: ·q~~:·by c~~ EGti's~r\ ... · ~ ·;~· :. 
• ; • • • ' ' ••• • ' :· .. ~ :- • ... :" .. • I .. •. • J •f:·" ·, >.~. '. •A .. :i.:.>, .. r.•. :: . .':, • ' ' ' . • , 1 : ... :·~":_>:,.,.; . ; • 

. ; ·: · .. ·~ .. !he modernization .of ~h~ .man:l!J·~ .. 1· el.~~f.i~pr-_!i~~l~~s~:4.ts.,.~emov.~r;:,.~~~:r:f)Qli~i<??f9.fo'..i~s: ~p~or:~t~ p~·s·e ·. . . ·. ·: ._··· ~: ~. ~ ·: .· ·:· 
'•' • • Y.•1' I'' t •' •' ••I : ' Ill '••' • lo',,'' • 

0 1 '•,f't• 1"': \i'-,",tl',•'I"','' 1 0 'I •'" ~"••' '' I ' :• • ~•'"1:1 :-,,',,I j ~ 

· ·. ·: ; · :. · ~. "::.~~~ .. ·'.: .. ;·ti.·¥er-pinning, ·.and the~!nstallatio.n· o~~~:.:n~~ .~tlibrn~~i~; ~i~~v.~tot: ... t~t.;t.~~·~:·o.~· ~p:::cu·rr~:~r~'. · r.~:e'.~1~v~1~{!~ \~:1.f...~·.' ... 
' ·>:;\• • .!.:. • • . • .. : .' .. '';·t. '.' •• ; '• 1' , : • • •• : • • ........ '. , .. ' • ".::. ,' • ,· : I • •' ' ,' : ' ....... :::·• ~,:" 

. . . :ope.ns out int9 a large· basement'area .. tnat i~· in:cor~im·qn use·bY.··l~'i pl.aintiff1;and ·tne def~r.idarits (see .. >·=··· .: .... 
,, • ', I I 0 • 1•. • : I : : o lo• ol 'o •o ; 0 ' ~ \ I ' o 

: .. '," .. '· 
· '..· ; .:QSC, ex~ibit E). 

. I . ' .. 
·.· ., 

• • . I • • 

· · On December 9, 2011, plaintiff brought: an"OSC·~eekirig··:a -t~cr and preli~·r~ary inj\Jm~tion 
, ., 

1' • •• • • ."\t:·· •. • .. ' • • ',. •, •1 
:

1 •t:•, ! '•:• . 1 
• ti:,..•, t •I .. ~•'• -:••·: .. •• ,, ... ,:.· ... ~·.•.,~~;~ f'~ •• ·.:~·:>"'''-1 'i:J' •' . .:\: •. •.::••y•': ·-..··:~' I ':'~•,t;• •,' 

. · · .. · ·;·<·.~~.~'.?Joining th~· ~ef~ricia~ts. ~ip~ ~~?.iog:. ~~y.;G~n~tf.ti#u~~::WprR~:6.n.: i~~j. ~~~~l~~·.~~~.t~.~:: ~ri~b?'$:Q~:,)~d· b.h · .. :.\: · ,; .< ~t~'. 
'• .:.;~.·:::.<: .. . '. :.. .. . .. ': 1·:' . . ' .... ···.:::·."(-",·. ·: ... : J:", .·.:·."I··· .. ·~. ":·::..·'.;.~:: ... 1·.,: .. ~: ,'I,·'·.~ .. ·.-... . . . : ·.: .... ··,:'.' <t:: 
: .. : ...... :.'h(hat date .th~ .. court heard 9~~J .~~gu01·ent .Qn.: th~, f~e;: ·fo ·~~~P,qr(qf'.~h.~ .. ·:r.RQ··~a~~.Pr.~g.min~ry.. .· · · · ·~: :'. ;~; ..... ;· 
·.·;,.: .. • .. ~..:. .. ·: : .·· .. :.~· :: .... ~.·:.;: ..... ·.·. ·:.:·:'.'.:··.: .. ' .. :':~~:-.:\.'··:··,~ ... ::.::· .... · :->\:;·"., . ._: .. ?·:·:~·i:"'.: ......... ";'.).\·'.:...::. 
. · .. ' :. :}~f~.nctiori p.laint1ff proff~f.ed. ~~.~~ l~~'.·~~percus.s!<?..~~::WQlifcf' ~~·9:~ta~.~~~p .. ~1~jf:;~~!~rf(j~r.,.t~f ~~~i$1.lo~~d. · ;.'. .. · ... · .. :"·: .. : .. · . 

... " • • • • • ,• • I: '',.': ' ', • I • • • • ,•' ' ' • ~ ,·· '.· ... ·:. I ,,': • • . ·., ' • ..... : i.::,'' • • • '' 

to. move forward with the m~.~€\'rl".lizatio.r:t p~oject. ·Specifica!IY.·1·'th~··:.r~s~a;u~ctht~would·:~e out ~f 
• • • • : • '. I •• • I I ' ' • ' • I •• 

. business ca.using plaint~ff.'s :tW<? ·owners to lose' their!ar.ge ihyestnie~.t. and' its .. ;staffof.-5Er~niployees . I .. . • •· 

.. , 

' . o, I f 

. . WOl,lld subsequently be laid off :1f w~S plilii'itiff'~ ·conce.r.ri th$t ihe ,Phase '()f me· m~d~'rni~atior:i project . . . : . 

: · : , ; ~~.!Ch r~qUi;es jaek~ha~~erl~~ i.n ~r~~~. tg .~~iV~, i~~: ~~~1~rP.~~~:·ot:\~e ,f~~lg~t ~~~a~cir pom:·i~~; : , : . . . . 
,:•., 'oi'i"·I :,: • .. ' • ,' .,·: ", ·,.,. : '.,".•t,•;•.':.~I( ... .'L'.~1·:,.I._~:;~{.'._.· •I.. I •1.·.. , •"'1,.';' '. : ',',·.•. 1 . 

· " · basem·ent level will cause s~rib~s dist-u·pticm o(th~!Msta~r~fo: · :· .. P(~i~lt~f claiffied :that It u§es an· · .. -. : 
. .• I I . · .••. : ,t' •• • ,, • •• .. 

·aa)oining room in. the basem~nf to st~~e ·and prepa,re:fo~d1 ' in~IU'~i.rig. fJ1e pr~paratibn'.of dou·g~ for· ... 

br~ad and the handling Of Various raW fOods, th~h mov9~·t~i!/t0Q.ir~~sta1ri~o:.the· k1b:ihElli{M~ o~C. ,;. ·' · · 
. . . . " .,·: ;. . ; . . : . . . ; . . . ·: 
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, '• • I ; • ~ 

exhibit E). Additionally, in front of the elevator shaft in the basement is the a~ea where all deliveri~s · ··.-~: ::· · ·~!~. 

arrive throug~ the sidewalk hatch. 

In further support of its motion, plaintiff proffered its concern with steel shavings, substantial· 

dust and potential asbestos contaminating its food that could make its patrons· sick, and ultimately· 

cause the· diminution of its reputation within the restaurant industry. Furthermore,. plaintiff provide<;i ? ·· 
... 

. pri~~ out from the Department of Buildings (DOB) which indic~ted th~~· no permits had been issued Jo·:< : '." . 
' • • ' • • ' I • ·,,, 

'defendants. Also this project, .. according to. plaintiff I is in violation of Paragraph 43 of :ttte· lease . 

· ~~~een the parties which st.ates in rel~vant part, 11 Lan~'ord's us~ of ~he. basem.ent. ~p~ce shaU no.t .· . ' ~ 

interfere ·with Tenant's use and enjoyment of the oaseme'flf' (Osc·~~:21~29). . 
. . . ·'"... . .. . .· .... 

In opposit.ion Qef~ndants, as owners of the p·r~~i~~s, prQffe~ .th~t. th~y:a;e.wit~i·~·th~ir· r.ight~ . 
. ::. ··~'.'i' . . . . . . . ' . . . . . .. \ . : ... · .. :.'• :~ .. ;-.::.-:: : .·: ...... ·: ...... ·: ·. t~!.: ... : .. : ':.: .. ·:::' ; .... '.; .. :.-:.:·· 
· · : ~: ~·:/dnde~ the l;ease._aryd· should be: perr;nitt.ed to· replaqe th~ .. ·rn~h.u~I; ~levatpr:v.-J{~r-i· a ~·09ef..aftrid':.r.e.n~9.1:e": :· ;·'. · · ·, . 
>'.-.)'h/!s~\:".·> ": .... .. · ... : ":. ~ . . . .· .. . . '"""~.': ··~::;J.:~ .. !·:-~ >::~: :';~":": ·~ ~~:,:. ·-._-;.~::.;. r> ...... : .. ';:):·.'. :··~·::: ::-. <·:,:.~;~-~"::': ·>f ."\· . 

.. :'. :~ ~:-~t,e-Y.~t9r. Acq~tding. to the defen~.ar)t$;. the ba~i$ ;fo~;:~l~'.iati~~~i m:o~l~n;· .'.~.S:mpiJr\tS.·:t~: .. ~m .~tj~~~~r.~rl~~:~. : ·. :'.~·::;·. ~'.·~:: . 
·.. I • • • : . • . • I • I • • ~; • '1 •• ··: • ' • • • I ·, • • : ·.I • • ~ I: • : • I I '. : • • ...: : •••••• : • . . , l ' • 

. ,r 
. ·'. ...... ~.v.er-reaction to th~: proposed. elevator replacement ·a·nd,~sub~ti\tJtes: ·specLilat.iO.n" at1d::.l.(nir1formed .. : ·1 • ~· 

. ~ . -: ', < . ::· . . .. . : . ·: ' .. . . . . '. ... ·:· .... ":~' ~>: . . . . . .. . . . .: .... : . ·.'\.. . : .. 
· . · · >-·~y.steria in place of the required showing. of irrepar.abitl"ti·arm"· (Oppos·iti~Jh .~ .. a) ... IDurin{!j oral 

' • ' I ' . '·. ;' ... ,• 

: .. :a°fg.~ment defendants proffsred their jritent fo.satisty' piaiflt.iff'~ 
0

concerns;·p~b,p.o~~q. and $~15sequently 
'

0

'. ;:,~,:;;,~.t·1:/:; .. ~:., ,I· ;,.' . "'·I, ..... 1. ·: ., :·: .. :;:."':., 0 .'.:.'':":,;(.;:~:,~::."'/.\. : ... _.:'.,·~d:·.::<~·;;!.·"~'l·:.'j;.:· .. ~:::·:;·.·.~~~~:.<.·:f. •::.t;.·:!J,:,::;' "; ,· ·"t \ 
·. ·:·:~-~ '.'"~·~.~~~~~~~ted ex~~a~.Pt~c~utiQ·~· in or~er. to._a~~i~·}lu~~.-:~~~'-~i~.~~~9.?j!.~~~~~:~~t.~.c~.~.~t:~·~,~~:!~:~~~~e.;~.: '.:'. . : :· : ..... >. 
•' I 1.,',; •;;:~;;'. ,! • • '' •1 ~ t • '"!v • ' . ' ' I·~ :11• .. :1 . .::•',•• ... \•'•',•., .. :~;Ii: .. ; • :1: :~ ''• ' :.:1:i··:.•:::·' ~ • J ~!',,, • •, t, '.j'· 

~I:·;. 1•e~~ctjng,;an ajr .. tighf barrier w~ll a·pproxim~tely. fQUf'·fe~t·frQJh;·~h~:·Q.a·$eme11t!.~leyat¢~~9.c:l~r's~;:~aiti~~ . : ..... 
.,, ,. .... ~·: .... "• ·. • •". 0 ,· . •' .· I~· I 

0 ,:ol,."! :·.-,.,· '""~".'1~·:·:-. .. ;':·:·,,,·~:::·, .. ~·:.-;,",'.:.,•'",I:,,';.;; ... !•:•,.-: '· ·,-, 

. · · . ·.U~tu·-~fter- th_e 1folid~y seasq~·.'t~- c~·mm.~nte con.S.tru¥.!9~i:.,~~,~~;·:~j~~:~~'{~f.~o.~~~.~~.bfi~h··~~~~~~f4:Q.O::. · :· ~ .. 
: • • • •: • ' •.• • • :: :··.~·:., ''. ::.: .::. • ,,,:·.·I ..... ··.;1: • ·: • I• \: :1 • .,.' • • \ • ... .: • 

·p.m~ when theiresta·urant is·.not'open tor bu$ir:iess~;:af'.ld ~~~stri~f'.the.work from ,Jhe·strEt~t level. · · 
. . "\. '. ;· :: . " .... '. 1-:· .. . .. ....... : . . ' 

v~_stibule into the basement rather than doing the work· f.t~r1l" tf.le :b~sem·ent· t~vel to· a~oid ·tracking· 
. . , .. 

dust.· Defendants 'stated that the; had s.~bmitted. an·:~ppl.icati~n. to tBe··oo~; for per~it~·:and. . . 
: .. "·:.:· .... . .. . : .. · .. ".:< -~ .. ~; ... ":::: '.;:',.Y" . :, " ... .. . .... · . . :. 

: 1' '.< • '• " .. , • I ; • • ·~ ,' , ' • .': : : ', ·:. •: .' • :'·, ' :• :,. • .... :::.:~I~,.:=~··> \ :': ·.!< ·~~ 1< . ./·~;~,: './:'.:,· .... ' '·. .,·<." :'·: .. ,, .. :'~, :. '> I' I" • o• :i "!' :~. 1:. . 

. . . . . I . 'Plai~tl,ff 9pposed. the locit.1¢n of the cont~inrrl~~t WrtJl~'.'*li. ~t.r~.~b.~~isi;th,at. it- wa,s :t.a~l-rig 1,1p Its:· . .' ... : . 
t:Jsable space in the baseme~t and preferre.d tha~ the wall be fl~sh,~Vflttf:.tfl~: ~le.v.ator·s.naft-. Ho~~y~_r.. upon . . " 
~n i~Spection Of the.!3i"Chi~eptural drawing~ of:the .basem&nt,.the cont~inm:e,rlt·wall QOes .not obstruct ·:. · . 
:plaintiff's dally-operations, nor the sidewalk hatch'where deliveries ~te receiv$d.. . ... 

• • • , of•, t I• 

; • ·t 

....... 
'. 

• • •• • ••• 1 '• •• •• 

C~mmer~e Restaurant opens for business at .~~QO P.M ... deily:"·· · 
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. ' . 

. ; 
1t:r· 

expected to ~ave same within the following week. Moreover, defenda~ts proffer that according to :· · · : .:::. ·i: .~ · 
I ,'I 

the lease, the·b~sement area o~tside the elevator is~ common are~ for u~~ ~y plaintiff an? 

defendants. In light of these arguments, the Court struck the TRO portion of the OSC, signed 

plaintiff's OSC and set the argument date for the preliminary· injunction ,fo,r December 20, 2011, · 

.. t•·. . .. . 

. I 

which was·later adjourned to Januery 9, 2012.3 Upon oral argume.rit on the. preliminary injunctlo~, '· 

· plaintiff requested that.the Cou.tt accept a·n expert report of j~hii: L~.itn~r as part of a Reply f\~lda~it: ·· '.' ... _: ... ;' 
•: : • • '• . • ' . •' • " • •: : ; • . : : • • • • • "'. • :I,:~· .. : ... ~· .. 1: . 

and Reply Memor~ndu.m of Law1 Which the Court denied. 

On January 2q,.·20~2 pl~intiff brought an OSC, Motion S~~1.1~nce.002,.'s~ekihg to.moqify or.·. 
... • • • • • • t. 

r~new its O~C dated D~cember ·9, 2011, t~ th'e .ext~'1·t ·~~at th~. C~~ft' d~n.led. its· previous r~quest .fqr : . . . 
' , "

1
, • 1 

0 
',a( .. ,"',4' 0 0, ,•,·· .. .,,·~I.,, .. ,~· '•',•a..':',,•• I '., • 'if·: r 

. . · ~. TRO.i~ .M.otion .. s.~qu~nce·POl Plai~ti~f.als.o ~.ou.ght a .r~q .. p·e~~1~~.A:.h1~~ri.~~·:.:?n its'moti9h for'. . 
'i,. ,·.,,:_°", ,· ,· I • • • ,·· ' •:·•=I 1: ,.,•, •, .·. •'". > ·:·. '' ,,,;,"•'1,il,.;•,;,,. .. ::~~:t1•.'~~•,·;~•: ,"' ... 1'1 ' •. ·.~I,,'•."·, •'.I ·. ,'., 

.. .. : .:.: · :·;;n;odificiation.qr.ren.ewaf', · "lhe:C0urr~truck tne'-tR·o pertiok-6,tp,1~ir.itlW:~dS!f·and~$~h~e··a&g~rrl~n( ·-.1 : ·· • 

'" ... i ~ ~. :· : ,. : ;: < :·:.~::· ·[~. ": ·. -.: . ~ ,. ~ ·1•. ·; .' ....... <·.·:;~/ ·: . .'P .. :· ... :}: .;· :.:~::,~.·; . : .. :: .( ;:~.: :·.', '. .. : .... ::. . ~ : : .. ~'.~·~, .··~:;?i~~·?:~~)r1<~~.~~(~'.:~::~ ,'.··:: ':".:·.~·.· ... : .··:, ·'.'.·;.:~.~:. l .. .. , .: :.': .·:'. ·.::~~.:; ·.>\· ... 
. ··.~: .. ·. , .. _.,.. .. ~~.~atf3 t~phe: .. r;no~1on.-f,Q.~M~r.~h.!' .. :·~.~1.~.i ... ~ . .. .. : :', :. :.· ...... ,.;,:. ;~~ 11 .i .'. :('\ ·:rJ ... ·:·.1 

.......... • .. • ·::' ... ~: .. •• : ·: ....... ·.:. •. '.'·"· . , 

: ••• ". 

1

• .""' • '.·. • •• ; • '·

1 

.''··.:: ·:· ··~ ... .' " •• ;·.' ... ;;.; .. ,:.~,:·, •• : •• ;t~.·1..,,.'~; .. i.:.':.:~.: 'I .. ,"·. :.'I.;·"·.".' ... · .. 11•: .• : 

.. · · · .. ·. ~ . · · ·.In $upport of its'.r.e~eVi~.~~or"mo·ciif!~~.~io~·ili~io·r1 ·Pi1a·ir)t~ffi~:~J~~~~~i:=inl~~:~i;~.~"tt;at·:9.~fe~dan~s :: · .· :~.·: .·::·. · .. · 
... '·.: ·.· . . ..... ·_:· ...... ,", .• , ·'. ·;;·.::.' ." •!:•·l"',···'.··:··~·;:··~ .... ;\·:.\.:.'·;::i::i· ..... " ·.!·· ... :~· .. ·• · .... ,·. · ... 

.. ··.·.·improperly construbted~·a: b'~rri.e~ waH~aA~.:such work wds .d~ne i~-·~~-~~fl~~tt~:~H~i~upted'.pl~intiff's~· · · · ~- .. 
. .. . .• . . . . ... · .... ,· • ·'I ....... ·: . .. • : • • 

. . busiRess. operations and thre·atene.d ·to·.damage. their re.stauH~·ht. 4'. Acl~'itio·nally,. plSllntiff. r.lOVI.° ·proffers' 
' · • • · ••. · ·-:.~ :.: .

1
.' · • : " · • • .~·: • ··~·:· •. . .":·! :.... '. .', :/ . .' ·~ '.. ,:'. .:_:: •. . : · .:": ::. <'t.; :" ·::: . .'' ... : ~ '.~"·:·~~::.:. ::, ;-.:~:::·.;'°.:i:~~i;~.{~~;r~'..):'~ ~;~~-~f i·.;~i t·~ :,;;~. :. ·::y: ".;; ~ ·: .. i · " .. · .. :'. ·~. ·:' }:': ·.'. · 

: ... :<·· ·. ~. · ... ·
1 

.• ·~W~~·~· ~·imY..~ .. ~n·e· ij>e¢.em~.~r. ~·1·~~.~:,1~-q~·~; :p,~iQ~1~:~·~~ :a;Jt~r~~;,i~~~~.~~~!~~~~~ttlri:~·.;o~!:~a~.~~µ~.~-·~f .. ~ := .~ ... ;· .. ·· 

, ~'.!( >: .... , ''. • ~ • • :' : I I.:, 1 :; .... • :,._:', 
1

, .. , ;.'1 ,: • • :: ' "/·: >. I •I'·'.':::,.:: ;)t r.,::,/'':!:y.; ,\,j/":-·:.~:t•:,::: •::: '_:::;.',: :';:, ,.,....... '. ·,·, i :'.,1 ~, 10 
,:. 

·· · ·. • . ;·action 'for. deelaratqry· ju~~ment..~s:.to,:C.ornrrin~r~e'$:~righ~s:to..t~e·:jl~s·~ffl~-.ot~S.P.ace:ohbe~·pte.mi.ses.: ···\ ·:: · <·. 

· · · >. · ·" ·. · · ·: :. .. · ~ ·. ::: :·. '. :..\ ?? /<; -.:: .:\\C \ · , :'.;:::.-> :::: :· ·>: · .;:~·H~~~~m::;;:~:r;~r/:{~- t(< (· : ·. :: · . ··. ·· .· '.. ,. : 
. . 

3 
• . As. re~~bt~{i~··P,~~fr~tiff's.q~¢: :t~~ pa.rtles·~greed 'to:~rh~~t.~n·:~L~~~ro:~eH~. 201:1 .. ~t.'1.cfoo . . 

A.M .. at'defendant's co1m.~e~'$ ·9fflp~firJ ~rf ef.ki1Ho r.e,$ol\le this ma(ter 'b~ .. bQtti:$Ld~~ .m~~ing'. ~ffo~s .. tc>". 
: ~ddre·ss th~ir ¢oncerns!· Qn .D~c$.m'b~r 2~Y,: 20.1·1', ·p1aiht#fiwittt:nevf°@,~~r,~e.1.:~(n~f~~t~11'~a6ts··a11p~~ed·. · 

Defendants' ·:coun.sel rfl~~ ;.Yit~ .P.!~jhtjff:$ fo.r.mer bt:>Utlsel as s~hequle~·on:t).~·~.~r'Db.~r) 2, 2Q11,'.yet no. 
:agresrnenf was r~ached ... AdtiUiien~lly, aftefthe Dece·m't;>er .12 •. :20,f1 .. mfi~ting.pr.81Atiff tetained1·n.ew. · . . · 
a.o.unse1, A!thougt:l the ·cour.fihaa:~hcer~s.f.eg~d.ing.wf:l'etHat. ttf$. P,t~i~tf.tt?i~~::iO:iir~sl~ci-,ln,i~·"od f~ith . · . · ··~ . . 
sedlenient, .thi.s; Gou~:'QdjouF.~Nii.Htie;~@a~iii'~:tltiti; .~.aritiacy':9'·: :2o:f2-r .. wh:er·'·,,.~:J~·~·:~~~i~s::a.gi~eQ:1fe .meet.·· ; .· . . ~·. t ~· ..... " 

· .. ·a~r3·in·iri1atf atteh1 ·t tdtei'~1v.e~ih~iid~r1~·i~~~l~1 ·"·'re:·:~.<tf .~··f.1·~~.:~~~ ... ·9~~-~ t ·'· 9\jf{1Jfs~'lo\~eate~~:aBd·, . · :· ·~ · <.1 .. ·· :"-. ~ • • p ~ •• u' w ·• • • y,~l!:f, '" ,J~~ • • ,•t\'fQ 4 y~~·1·1 •f,l• l {. I t " "'"'' .~ • " ' ' ' 
·reptesent~cHo·th'e· G(:t.i:iri1hat·tti.~~· road· ~~l e.·~~l~~ir1·!~1\ ·atte.fnpH~~-a~~J .:)~~i~.i .. ~.~~! .. ;yet·~u.Rt'i~·~~" ·" ·· · . · ·:· : . · · 
agreetnei:it was reaoh~~, .. and a~· a ·r~sult a. he~irtng was held mi plaiFi'!titr.s 1.rnbti9~·ro.r~ ~f ptelrmlnary · ·· · · 
injunction. .. . . 1 

:. :· • •• ·: • •• •• • .. .. ·, i " .•. ".' ·•• \ :< .~ · ... :.:·· < "".. · . " .... 

. ! 

· 
4

· The"C.ourt. ~O.te.:s t~ctt plai.~tiffi subsequent to the defe~~a~ts::eir~¢ti~~a· barri~f,:Wal'I; ~roke . 
thr.oµgh the out~rmost wal.1 wi~~9ut tbe author.ization of the defend~u~ts: . ~ .. : · .. '. : · : . . · 
. . ', . . ..... ' ... ' .. .~. . ' .. 

:· ...... 

Page 4 of 8. . .......... ; . ,,, .... _. _ .... _ .,,: .. .. . .. . .. . . . . . . ... ·: ............ . 

. . :' ~::~~'hiJ:.:;' < ·~ ~ .~ \.·:;:': ! /.'·:; ···1.!. _/:: :\;.·;::.:;;,:.~ :: . '• I 

-:·· • :.·, 'r I I ' : ; . • • t ' : 
0 ~ , I... J ,.. 

0 

.. , ... ·;· • • I·,' I 
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' ... 

/ ~;;i :; .·· 
In opposition, defendants state that plaintiff has not suffered either equitable or monetary·:· ··.:. ._: :': :··:·. 

. . ... · ... . . . .. 

damages ·as the restaurant and its kitchen has operated uninterrupted since the commencement ·of · · ;· ·. 
' ' • , o I I , 1 ." • 

the modernization project. The wall plaintiff erected behind defendants' containment wall is working 

and passes environmental tests, which is stated by plaintiffs own experts in its reports. Plaintiff's 

argument, according to defendants, regarding irreparable harm are belied by plaintiff's own expert . 

. · submissions· because the experts OfJIY mention cement dust arid do not me.ption asbe~tos. 
: : ' ' • :- ' " • . " •' " • • :· '. I : o '·" • • • .~ 'o ." 

·Furthermore d~fendants maintain that contrary to plaintiffs assertions .they have the. prdper permjts ".' ~ ·: · ~: 
1

:: 

to perform tt,le modernization project, the stop work· order is~ued by th~.~.O.B Wiils.li~e.~.~s. of 

February 24, 2012; and the ECB violStion whic~ pl~iritiff atta~heS as an ~#li~lt I~. s·u.~poit of .its 
• t 1 I , •• • ·.,.,• • •• • ••. : • .. • • 

. :·. 'motion has be~n.r.esolved. L~stly defeo.d.ants·~.aintain"that ·the pa.Ian.ca o(eq~itles 8.re in:theif f~~o·r.: ~:· .. 
. . .. . . ' . .· .. . '. .•··· . . . 

. . ....... , ... : .... : .. :- . . . ..... '·: i • .'. .. • ... ·: .. ·::··.··.. • ... . ·. : : , ":.· .: . ~.:; .. .-" :.- ...... ··~'. ·:1. ··r.' : ".. . 
· .. · ... :.a~d:assuch·plam\t1ff'smot19nsh"ul~~be.derned ...... · .··" .. : ., .. ;·." .. :_. -.·· ... :·:: .. '.': ·:... . .:·:· · .. 

. . .. ·• 1: .?:: .·.·: ... :·. " . ·: ..... i: . .:- ·: .. . . . . :::.;· .... :~· ··>::'.··.; t:>. ! : . ... =. ·.. . '.·~·. ': .. · :~\:: :' / :\}~; .. "<:~/f::· .r:~. :~ .. :·~(. . .... ... ).· : ·<;. . . 
· <.· .. i · .. . · · · · = ~1~Ct;rss11·(:)N· · · .. . .. · · .. · ... ·· ·'- .' · · ;.·· · ··. · . · · · .. 

',•,I '.' • I ' .. : 1. •"I"'. '.,• ·. • ,· ·:, .: : ••:·~~·,~~·.·.·,~ ... \•I'~ .. · ... :<.~:,~·: ... J ••• ••• :'.°''• • ;, 'j;,~.- • . ._ .. ,.,· 
.. · ·Motion Se.quence. ·oot · .. :· . . . . .. : ··: . .' .. '.-~.· .. · ·: ... :. · ·= ·~ .. 

. " . . ~ . ·-. . ":. .. ". :: ..: .. : .. ,._ ~::: .... ':·:·~ ... • .: ........ : . . 
In supp·ort of plaintiffs' motion for a·preliminary··injunctio·n, plairiJ.iff ·s.Yllniits .. ;: ihter.:alia~ .an · 

' I ' JI •, ' ' ....... ' '',' ', ,' 011 •O ' o o 

.. 
. • I• 

. ·.· . ! 

.. ' . 

··.Affirmation of Emetgency fr.om Michael Yonk~r~ Affid~vit-of Tohy ZazrJl·~·the ·rhajodty·a\'vner of · ' 

... ~ .· . ·· , . · ::_:::,:~~~~iff,:.1~tters .. ~·cQrr.e~p~~d.iin~~.1d.~9dj.~~~rrl,~1~~i#.;:~:i~i~rii~t~i~~~'.k'i~~~~;.;;J~J~ ·: .· · · •. · .· ·-. : . • 
·": ·· ·. t·'! . .::: .. : .. : ... · · " .. ·. .. :. ·. · . · :· :: .... :~:·: · : .. '"·· .. : .. : ..... ·:. :· .:/·::~··: : .. ?'. .. ·~·~= .. ·::: . :·:y -.·: :·: ... :.i {/ i:~.;~~;~r:~ · .. ~::·r:::·r::.-~· .. ~>\·:'·.~·.::. : : · · · ·: : · .. · .. ~ ..... ~· .. 
· ;· . i.-·p.~bli~hed.articles·written about .. Qob:f.t'O..ecce:R~~t~~r.ant ... ~tc.t-Jit~~tural.! ~·~awJ~s.s:.S)f:·t~.~;b.$~.e.Jtri,~nt end. . . ·:· .: 

• ,' "" .:;::~ ~· ~ J ' • • • • : • ;"' • ; ' " ," .·• .. I·": • : '.: • :, •: .':''..,":j:~ ....... . ·~ ........ : ; ':"':\~,'. ·:· ... ~ ... i;:~·;::;~l 'r:~'!: .~.; ·.'~: '..}.:.~~.::·:·<·>.; .. ~:; • • • • • .... •': ; ... • 
. · . ,'./''..~!~ ~oqr o,nhe·~ub).eqfbuiid!hO.!· ~:P.<?:~~· '.~~.the'.~Mf.i)Jt\ii?~=~ija: ~~~p'.~~::. ·~'.:~:~~(~,f ~q:~~~~-P~~ .·. · · : ; · 

•· ·.1is~ing all actiye permits tor the ·buiiqins·/.and. ~ 9~P.Y oM~e ·1.ia$e· b.~tWe~~~·p1~i~~iff:ao~·:~~i~nd~n~. · · · . · 
. ., • • •' • t: I • J • • • 't .• ' • • ~· ·••. ' •,' •' • • • 

. · ·:. . u1n order to Qbtain. a preliminar:y .. frijunctian, the.:plaintiff~was"r;.~qufr~di.:to .. p:ot~fo~h ~~idehc~. 
I I 0 I 0 o 

: • ' • • • •. • ' • ' ' • o ' ' ' o ' ' ' ' ' ': ' ; • I ._ ~· • ' I: ( • • : .', 
demonstr.ating I 1

( 1) a likelihbo~ of ulfihnite ·Success on: ttie m~rits; (2)''ibe. Pr9s·pect'.of irrep~f.a~le 
.· ,. . . .... :.· ··; ... :'. " .. ~. . '• ...... ~ ·t,: .:::.... . . ·' .... :: .. :.:. ....... ~ ·:.·, . .-:~··<:·~~.- ... :.;i:,~/:·.:.!; :;· ::"·· ,, .. :' ... ~: .: : ... .. ··.. .. :: 

. : ·'.~jury if 1~e. proyi~io~a.r rer1er. is, ~i~~~~Wf ~~~. (~~: ~. ~,~'-~?~~~et.e~~!~!~?~~tm·;t'Vi'~t:!~r~ti:~~~tJ~', ~f. '·, ... :: :, 
1· • • • • • ·"'' •• • • I' •• .I. ' .. .. . . I ••• ,. ... ' • i 

· .. ·qtwne~s c~rp. v ~G.M EMPLL~. 7?:~P~~·~.3o:, ·~~4' [1~t ~e·~ 2·b·1.~~ 1 ct'~ot1~·Q·:.poe ~.Ax~T~o~~.·1~ t'JY,2cr.: .. · · ' 

)48. 7so [1QS8]; 'see a,s~ ~obu N~xi .. ooor, LLC ~ F.in~ A'rlsi-Jous::~·:t~9., ... 4. N;Y3d·$39:. 849 l~GO~i).· 
'• . . . . . . 

• • ' • • ,•, ' ,' ' I' I~. ,, ' I ' : • • '. 

P!aintitrs motion for'a p,reHrriinary .injunction is d~rii~d a~ thfC~~rt;fiHas ~~~t'p~~;~tiff has not . : ' . : .· 
: I ·, ,;,.. " '~ • "', I•• ' • 0, • ,t• 

: ••• .1 

P 5 f
- ·a• • 0 ' 'I 0-• .. :• ,', ... .. ... *'• ,,• 

age o .= :·"·-..· ·.::'.:_: .. ,· ... · .... ·.!"'· .. :. .. ...-· .. ~ ... , 

...
. ·.··.·· ... · ~.· .. ;.::.·,:··,:·.···:· ... /.::: .. ·:.·:: .... ;:;: .• :·:,· ·.~.;:'1 ..... :· .. ; .. :,.··.··.·.·~~···.:.··:~ .• ~~ .... : : ... :.· .. : .: .. ·.• .. · .. '·1" ... ·, ,!'·i ·: :~··::· ·;: ... :: . . . / : .. ">·.:·~-:~;. :~ .. (· ::· ," { .. ::· 

. · ..... :.· .. ·,. ,., .... 

·.1 ..... . . 
I '•1 

'' . 
I 
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. ·. , I 

met its burden of establishing a likelihood of success on the merits, irreparable injury or that the 

balance of equities are in :its favor (see 61 W 62 Owners Corp. v CGM EMP LLC, 77 AD3d at S34);_' ·: ·· 

In light of the containment wall erected by defendants, as well as the other accommodations agreed · 

upon during the oral argument on the TRO and subsequently implemented by defendants, th~ Court : 

finds plaintiff's argument that it will suffer irreparable harm becaus~ of.as.be.st~.s ~nd co~tam~natiQn · 

. to be nothing more than speculation (see Golden v Steam H,eat; lnp., 2~6 AD2d 44q, 442 [2.d D~pt- · .... 

1995] ["irreparable harm must be shown by the moving party to .be imminent,: not remote or · 

~peculative0]). The Court also notes that there are no e>epert affid~vits in support of plaintiff's 

position that bolster these cla~rns. 
' .. 

Additionally, the.cburt do~s not agree with plai~t.i~~ posi~ion re·gardin·~ .~ l!k~i~~~od of . 
'' • • • , • • •'., 1 • I· ' ,' ' ... ·'4,.'. 1• •• · 1

1o ·.: ·•I ,• • ,··. 

. . 

I, 

... .. 

' ... '".·success on the·~~rits ,{$,EJe~e.g: Will~w M~dia;" l.lG. v City i>t New Yo(k· •.. raAD.~:d ·~9§;.r~st .Dept . ' 
• • " • .... I I•":','.~··,: • .' ... , .. ,' '';, :,: ,:, .. ',,:·::·-.'. ..... ~ .. ~ ..... ~ .. :•' :! · .. : ..... 

. .· ... "201 O]) because the .cpµrt ~o·e~"·r:i.ot. :fhid th~(tha· modern~zatJb;~ P.(ojecf~iol~t~:~·: .the:;~i.~:~is,~·:a.gre~~~iit .· ... .. I 

. • I . 1"1 I '' 

.. : ., between ttie. p~rtie$: As the·'.o~nE'.lr ~fi"th.e·premis~s defend~.nts are··wi.thln! their ri~h~~ to. mak~··: · ~ · 
. , ... ." .·,· . ,. . . ' ..... · . 

repairs.to ·the prem.ise·s ·as th.ey see:fit; ·as lo~g as 'it do·es n~f:viol~te·th~ lease witn'.~laintiff: .. 
• • o I • 0 0 l •• o 0 o ' •• : o '0 • 

· . Paragraph 43 of the lease agreement between the parties.'entitted "Base~enl'Space~ .. st~,es the · 
.~:.-.·· •. I ... ' ' ,' • • .• ~/· •' ..... :;', ··:::: .' • .: • r '., ,.·· • ... :. ·~ •:>. ," ;,·:·~;\· · ...... :·!;: ·.·'••'.', :, • 1,.' \, /'• 
":;t,~pllowmg, In relevant part::., · '1 .. • , ::. . • •• : r·', < , •· .: : :·:, ; :.: . ~f1~ : .. .,,.' .·.·.:. ·:.'I ·, · ··.>:. 

• • •. • • .' ' • ••• ' ' ''. • ' • I ol .. 0 0 0 • ': '• ..... • ,' • • ·~· ..... • ' • :.. I ~ ~· • • •: •,; .:~ ; .: ;_.' ', ' 

.. s.uQiect.t~ *e·.t~rms·an~ .c.ohEiition~ contained.·e1sewhe~~· in· this leas,~~·:ienant · · . . .. :. 
n:'ay. exc.1us~~e1Y:···~~~.:t~;~.; 8p~;o~·:,Qt--~r~. b~se~~n~· of. t~,~~·~u·i~dJr.~~.~~~i~~at~~~ .. ~~ :~~·~:.c>~. ·. .: .. · · .... -. . . : . : :•:•1'• •• 

~;-- · ··.. · the demised p,rernis,e$.:~s n.oteoHn-''i!!xhlblt~k .' ;· ·: ';\.: "· '.:. :11 • • .. : •• • .... :·· • , •• ! · · : .: . :'. ·• · .·:: '. :,. 

... . . . Subj~cfto fhe.·~~frris.-s.hcl· od.nc;lrti9rt$"'cont~ined;eJsew~·er~ in .. fbj.$ L~~~j~ . .. _.: . ·. · -: . · ... : : .·· 
landlord's use· of th~·~ ba$,~me"t sp'aqe'·~halhfot iriterfe'r,e wit~ tenant's. use ·anc . ' 
enjoyment. of the ba~errient {OSC,. :ex~ibW E). · · · · · 

" ... ,, ... . . . 
~xhibit A that is referenced.in· Paragraph 43 is a drawing of the bas~ment.s'pace,:and·in this. drawing 

• • • . ,J • ' . . • l ' • 

spe.c!fi~ ar.e~s of the ba~rn8rlt ~rE;i dEisignated either: exclu$iv9 tl~~· tiy~~~a~f... e~C.ll!sive,-U~e by . · · 
I • ' '1 I• o t • '1 • • ' • ~ \ '1•' • II I o • ' 

'ow~er or. cc»mm~n· spa.6e:-"~c1 ~tota·~e·:.·.T·h~·e1evato·r·shaft·l~:.~~iig~~te.d~ ~t·t~&·~rit~i:J.'~~~·llSlt·A~O:.;th~·.:· 
• •.: • I .I • 

0 
, a of!• • • I • t : ' • I ' ' 'I • ' •• ~ , • 

1 
• ; 

.; • • • I. I I . • . • • : • I . . . . • . . 

lease, to be exclusive tlse by owner and· the area directly outside the elevator is desfgn~ted as · · . . ~.:, .. . . : . ~ : .' .. · . . 

common space. Even with .the. containment wall located four feet from the 'e1evqtor sf.laft, there ts.no· . ' . . . . . . . . . ~ 

.: ~ .. 

• I 

Page 6 <;>f .8 ·. . '• 

.. 
11 • •• •• ···.···· 

• I •;: 

. : ·. . :: ;:<. •' . 

... 
I •I' 

,, '• .. : . 
.. ·.:'· ··: . 

'. • .. ,·· .. 

·' 

. 
'I•, • .. ,, . 

[* 6]



disruption of plaintiff's use and enjoyment of the basement as the ~all does not block the sidewalk . · 

hatch where deliveries are received, or any other points of ingress or egress. Moreover, the Court: 
. . . 

finds that the balance of equities are in defendants favor because they have a· need to replace their 

,1evator and the modernization project need not be preceded by any 008 violations. Thus, 

plaintiffs motion for a preliminary injunction is denied. 

Motion Sequence 002 
. . . . . 

' '' '~ !. • I I • 

' .... ·; .. 

In support of plaintiffs' motion to renew in Motion Sequence 002, plaintiff subrjiits, inter alia,: ·. 

an affidavit from Jenn Leatherman who is the General Manager of Commerce ·Restaurant, 

Emergency Affidavit and Supplemen'tal Affidavit from plaintiff's attorney, a copy of it$"·original and: . . . 1,, 1 

. . · ·amended co~plaint, report by. plaintiff..s exper:t .John· J Leitner of. E~vironrneht~I: .B.ciii~n.g Solution~~ .. . _: ..... " 
• I ' • t 

0 

• . a , '. . .' . .'. ' ' • ' : ~ '.' .• ,· :,r • . . . , • . . . • . . . • . 

. ~LC,· who is a licensed environm·ental .. consultant. and an; asbestos. iriV.estig-a.tor,:blatt~ ~r;~: ~hite · ·.. · ... : : : .. :· 
.· '. . . . • : .. ··, • .. • • :: '. .. ~:· •, .· . . '., . '· • • . 'I,..".~:'.'/.'(::\,/)(• -:-:· '.., · .. ·', . -: ..... '. '._',:. '. 

'p,hotog r'aphs·, a cp PY of a New' Yorl<: ¢1ty' ·:envi·r.0.·~'1i·~Ata1.:'co~t.i~f Sc»a.fCt:, (~.~.Bl.Nf61~tltt~Jjf~~a. c~~y~ of'. :. ' ,• .. ·:.: ~ . 
. ... : .···., .. ' .. · . .:..·" .... : :~: · .......... ·, . .:,.' : ..... \·;::"'·>:.·:.k~.~ .. ~·;.~.:.'!";.'~:;: ..... · .... ·. ·"". 

a.Stop Work Order issued by the:r\Jew.Y(frk.City:DOB. Q~fenda~~s.appeare~·an~;P.:~~ff~red · ·: · ,:· · :· .. 
' • • I • • • ' I I ' • : • ' 'I • .' •' I • ~· :'.'; : : . ' ':; • '. 

. I 

· ·. a.·~9l:lment in opposit~on. · · . . · . . .. :· .; ... · 

A .ren~wal motion "shall be b~.se~ upo.n.:Rew facts .not offer~d o.n. th~. prior. mo~io·n Jh~t woul~ 

.• : '.. ·~ . ~~~Age th8 ·PriQr· d~tt3rrriiriation. o~ shoi~;.#~O~~!!ate .t~¢"*~F~;~,~;~~8il. ~ C~i~'.Yt.~~~l:iW;tfl~t :, · . · ' · 0 
• 

11 
\',o 

1 
', 

0 0

1 o 
1 

O 1 1 00 °
1
t•1,,i, •'::i•·:· '1 0 •••• , t••.: I '-'1,, ::, •, ''

11
,,0,;•:,: '•\, •:•:··~·: 1,1~~ .. ,~ .. ~:-··.•;:I:,: 11 ,·: (1, • ,.._' ·:~: 

',' .:would .change·tne prior deteriniri~t'lon ;·:. ': .... [e.f'.ld. ah~as0~·~ble:Justiflo.~~i0.r:t:f.-Ori.~he·Jaff~(t~.·t~n~·~~se.nt.. . ~ : . .. 
• 'I '• ' ' . :. ' ''.• ,: ,. ·".:•"'',', ', ·.: :, • ,;,' •: • ... : "' 1. ..: ''o :·, 'I';' I.'" ... • .. ::ri :,1.~ .... ,. .. I',• •" ' : o,.'. .: ',( .:, 

· . ~uch fatts. on tl:ie Prior motion• (CPl,~ 2.~2.1:[~J[~).~n~.[~J).:. ~R~~~!tf,~(-!i:fl~~O!~d-$~~.~~lf~.nd,O~!.Y .· .. •, · ... ,'. 
• ' ' • ' • ' • ', .. • 't ·",' ': :. • • I :. ''•, I ;, ,,.:.~:,· ... •, ';·: ,; r• : :: .. •' ' t,,I .... • ': ,': ', , ' .. • 't. ,' .' , 

in c?ses where there exists. a y.alid_'1;~~~u~~ ... f0r f~U,i~9. to so~rnit th~ ~d.~itlo.~ial· fa~tr9~:~~~-.~~!gi~~1 ·" 
. . ' : . ' . 

applicatiori; it is not a Secori~ ch~nqeJreeiY given to parties wbci:haVe nOt ~l<e.r:CiSeci,d.Ue ~ilig~hce in 
• • ••• •• • • •• ' .Jo· .. •• .. :~· • • • : • 

making their first ~actual prese~fatio~11 .(Mattsrof Weiri~erg, ·1'3~ f.\P,2d 190·1 210 [1~t .o·~pt. W.87]', .. 
' • • • ' • : • • •: .' I '. ' . ,.· I• • ' • ·:· ' ': I , ' jl " " : ' I . :: :" : I " ' • '. " 

.~Pf ~al dismis~ed sub nom M~tte~"~f·.~~1~y; "?.1 ~~-~d' 9~.~ [1.~~$~.:(~~~~'rli,al .. ct~~t.l~ry ;:?M.~.~~));" ~PA:.· ... . · . : '. "· ... '. 
: • :· • . 'if .. '' ... i,'• • •'•.1",1 • .''' '•: • .. 1. ,:• •" • ·r.:.-.. ~: .',••','J .. • ,", ·.-~,. , ,' ''..t{ ·~;~.J.t1~,· ,•. I • ':• •• : :·. • , •• :~ • 

Mui. Ins. Co.· of Am. RiskRetei,1tion qf.o~rr.v.weiss.& co:,.sf.A.03~i.14~'1; 432"{1st';6~M:io1.~1). . '···~··, "·: ':"· 

For this Court to consid~r the n~~ f acis, ·if must "ild that .ttie plaintiff :did not.~~~w of the tac~,":.:.· .· •. . . · 
1, • ~ I : I • I 

at the time of the original motion ·or had a reasonable e~cuse Jodailing :ic). p·r.esent.the new fact$ .. 
. ·.· . 

. ' . . : .. · ................. . 
Page 7 of 8 · ···,· 

•.• ·,1· 

0 I : •!• .:. '·~, ;•.• 1: 
0 
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... , 

(Yarde v New York City Tr. Ai.Ith., 4 AD3d 352, 353 [2d Dept 2004]; Fo/ey v Roche, 68 AD2d at 

968]). Upon consideration, the renewal or modification m?tion is denied a$ plaintiff has not 

demonstrated 'through its arguments and expert reports attached In support of its motion ttiaf the 

new facts would have changed the Court's previous determination to deny the TRO in Motion 

Sequence 001 (see CPLR 2221 [eJ). Specific~lly, the affidavit of plairitiff's ·~xpert John J. Leitner i~. 

which he states he visited thei basement of the premi$~s o~ ·~anuat,y 25·. 26 and on February ~. 
I • 1 

1 

' , 

01 

, • • : • , • ~ • • I , : 

'I • • 

... 
,I,•, 

._:i.;/\:·:. ··:·: 
tla; r 'ca ,. 
I, . •• 

•••I•• 

' · .. :.' ·,=·· .; ·. 

'\• 

·.'; .· :· ':· .... ~ ..... 
.2012; and determined. on thos~ visit.s that 'the wall put up bY. pl~{n.ti~f~,· which is· lqcateQ directly.· 

I • •, • • • I • ' 

I .. • ·• • o1 ', ·, •, ~t ·~ .' 

behind the contaln~ent wall erected by defendants., did nQt (eveal .any leakage of constn.~qtion .. -..: . . : ; '. 
, I . 'I ' 

t ' • ' t ' • ' ' : ' Io o • ' ' I ~ o o I ,,,' ', • ~ .. , • • ' ! 
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