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PRESENT: HON. ELLEN M. COIN o . PART 63

LEE & AMTZIS, LLP, MICHAEL M. AMTZIS,

and R.RANDY LEE, - : INDEX NO. 653050/2011
‘ . - MOTION DATE Aug. 29, 2012
. Plaintiffs, o ~ MOTION SEQ. NO. 1 )
* : ’ E-FILED
-against-
: B3

AMERICAN GUARANTEE AND LIABiLITY
INSURANCE COMPANY and JANE KURTIN,

Defendants.
The following papers, numbered 1 to -.were read on this motion
Papers . ; ’ - Pagers numbered

Notice of Mot10n—Aff1dav1ts—Exhlblts

Notice of Cross-Motion-Affidavits-Exhibits
Reply Affidavit . -

Reply Memorandum of Law e
Cross-Motion: « Yes '

S WK M

In thisiactien plaintiffsﬁseek, interialia; a declaratéry
judgment that'defendant American Guarantee and Liability
Insurance Conpany (fAGLIC”), tneir professional liability
malpractice earriér, is obllgated to defend and 1ndemn1fy them in
a pending Nen Jersey actlon brought by defendant Kurtln
Plaintiffs new move for summary‘judgment. "AGLIC eross—moves for
summary judg%ent declaring that it‘does not haveisuch a duty and
for dismissai of plaintiffs; Third Cause of Action for punitive

i .
damages.

In her New Jersey action Kurtin alleged that R. Randy Lee

(plaintiff herein and defendant in the New Jersey action) is a

s .
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L _f_;,ei;_.‘ .

partﬁer in the law firm Lee & Amtzis, LLP and is managing member
of Astoria Station, LLP. (“Astoriaﬁ)'(NJ‘Complaint,sparas. 2,8;'
Exh. 5 to the Affidavit of R. Randy Lee sworn to April 5, 2012).

L

She further %lleged that Michael M. Amtzis (plaintiff herein and
defendant in?the New Jersé? actioﬁ) is a partner in the law firm ..
Lee & Amtzisé LLP (NJ Complaint, para. 5).. éhé.élleggd that in
2006 she made a loan to Astoria, guaranteed by'Lee, and tha£ in
2010 she made a lpan to Lee (NJ Cohplqiﬁt, paras. 7-9, 14).

Kuftin alleged that Lee, Amtzis and their'law firm |
représented éer in each.of:the two lpans, énd tHat she made the
loans fﬁ reliaﬁée on their professiOnal advicQ (NJ Complaint,
paras.19, 21, 22); Vﬁef complaint'ailegéd sixieount;; negligence; -
legal malpraéticé; breach of Contraét; réspondeat superior;

promissory notes; unjust_enrichment; and Lee“$ peréonal
guaraﬁtee. ' ‘ .

The Supérior Court of New.Jersey granted partiai.summary
judgmeﬁt to Rurtin‘against Astoria aﬁd~Lee'qpon.the promissory/
notes, and dénied her claim for unjust enrichmenf (Opinion dated,
October 27, éOll;‘Exh. 10 td the Leé Affl). As tq the counts
arising fromithe lawyers’ alleged malpractice, the New ‘Jersey ’
Court entered an Ordef staying'the éééekbehdinélresolgtion of the
instant New }ork'County action (Order déted 12/15/;1; Exh._il'to
the Lee Aff;5. |

Effectibe March 30, 2010, AGLIC issued a Lawyers .
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ProfessionalnLiability Insurance Policy covering the firm of Lee
& Amtzis and.its attorneys as insureds for a one-year period
(Exh. 4 to the Lee Aff.). Kurtin commenced her New Jersey action
against plaintiffs on or about June 30, 2010 (Exh. -5 to the Lee
Aff.). On or about July 26, 201Q plaintiffs gave notice to AGLIC
of the Kurtié lawsuit (Exh. 6 to the Lee Aff.).

AGLIC résponded by letter datéd.August 12, 2010 (Exh. 7 to

the Lee Aff.). It denied coverage to plaintiffs. First, it

contended that Kurtin’s allegations of negligence, legal
malpractice, respondeat superior and breach of contract arose out
of the “Insured’s” alleged conflict of interest and breach of

fiduciary duty due to the fact that Lee’s ownership and

o

management of Astoria were “adverse” to Kurtin’s. Thus, it
claimed that there was no coverage for Kurtin’s claims pursuant
to the folloWing policy exclusions:

This policy shall not apply to any Claim based
upon or arising out of, in whole or in part:
D.. the Insured’s capacity or status as:

& 1. an officer, director, partner, trustee,
shareholder, manager or employee of a business
enterprise, charitable organization or pension,
welfare, profit sharing, mutual or investment
fund or trust;

2. a public official, or an employee of a
governmental body, subdivision, or agency unless
the Insured is privately retained solely to render
Legal Services to the governmental body,
subdivision or agency and the remuneration for the
4 Legal Services is paid directly or indirectly to
i the Named Insured;
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E. the alleged acts or omissions by any Insured, with
or:without compensation, for any busihess enterprise,
whether for profit or not-for profit, in which any
Insured has a Controlling Interest.... -

(Letter at 3; Exh. 7 to the Lee'Aff.)., ~

AGLIC' s letter claimed that since the Kurtin complaint

.l

alleged that:the lawyers personal business interests (by virtue

ke

B

of Lee’s ownership'and management.Of Astoria) were “adverse” to
Kurtin’s, there was no coverage under the"?olicy'pursnant_to
: % : . :

Exclusion D,f Thus, it retused to proyide'defense or indemnityA
coverage to iee,‘Amtzis and their‘firm (Letter at 3-4; Exh. 7 to
the Lee Aff.l.. e |

In addition, AGLICAstatedAthat‘pursuant to>Exclusion E,
claims basedfupon or arising?ont.of;.in Whole;or.in part, acts
performed‘by%an Insured for a business enterprise in which the
Insured has a controlling'interest are not covered by the Policy.

IS
P

Since the Kurtin complaint alleged that Lee is sole owner and

managing member of Astoria, Exclusion E would bar coverage or

defense or indemnity of such- claim (Letter at 4; Exh. 7 to the

Lee Aff.).

L S

AGLIC also stated that the‘Knrtin comolaint, seeking payment
of principal;and interest on her loans, failed.to trigger the

e _ _ , .
provision of?the Policy providingicoverage‘for claims seeking
Damages as defined by the Policy The Policy, by its terms,

excluded damages conSisting of “personal profit or advantage to

which the Insured was not legally entitled” (Letter at 4-5; Exh.
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7 to the Lee Aff.). AGLIC contended thaﬁ sin;e the Kurtin
comélaint soﬁght paymentAof the principal and interest on the two
loans alleged, Kurtin's»alleged_damages wefe not coﬁered-by ﬁhe
Policy (Letter at 5} Exh. 7 to the Lee Aff.). 

Fihally: AGLIC noted that for a claim to.be.covered under
the Policy,_it must arise from an act or omissioé by the Insgred
in the rendeging or failing to render.Legal Services (a defined
term under fhe Policy) for'dthers. AGLIC contended fhat Kurtin’s
complaintAagése.out:of the failure to rebay hér loans, a 2006
loan tq‘Astbfia‘incident_to Lee’s real estate development
business, ana a 2010 personal loan to Lée. Thus, AGLIC reserved-
its right to?deny'céverage on. this basisf(Letter.at.6—7; Exh. 7
to the Lee Aff.f. ‘

Signifiéantly; in denying qo§erage and relying upon its

3 ' i . . .
policy exclusions, AGLIC failed to distinguish the positions of
Amtzis and ghe law firm, on the_one.haﬁd( from that of Lee, on
the other. _&owhere in her complaint did Kurtin allege that
Amtzis or the law firm received-anx(proceeds or otherwise
benefifted grom her loaﬁs. Thaplnotwithstanding, AGLIC’§ refusal
to defend tﬁe parties was whélesalexé Indeed, AGLIC did pot even.
address the;differing positions of the parties aé characterized
by the'allééations and claims in Kurtin’é complaint. 
3

It is well settled that an insurer’s obligation to defend is

determined By a review of the allegatioﬁs of the complaint

B
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against the insured without regard to the merits of the claims,
and that an insurer’s duty to furnish a defeﬁse is broader than
the duty to indemnify (Seaboard Sur. Co. v Gillette Co., 64 NY2d
304, 310-311.[1984)).

The duty to defend insureds--long recognized as

broader than that to indemnify--is derived from

the allegations of the complaint and the terms of

the policy. TIf the complaint contains any facts

or allegations which bring the claim even potentially

within the protection purchased, the insurer is

ob%igated to.defend.
(Technicon E;ecs. Corp. v American Home Assur. Co., 74 NY2d 66,
73 [1989][ci#ations omitted]; see also A. Meyers & Sons Corp. Vv
Zurich Am. Iﬁs..Group, 74 NY2d 298, 302 [1989]_[“[i]f the facts
alleged rais? a reasonable possibility that the insured may be
liable for some act or omission covered by the policy, then the
insurer musﬁ%defend”]; Federal Ins. Co. v.Kozlowski, 18 AD3d 33,
41 [1°° Dept 2005} [“[tlhe ultimate validity of the underlying
complaint’s_allegatiqns is irrelevant”]).

“To beérelieved of its duty to defend on thé basis of a
policy exclésion, the insurer bears the burden of demonstrating
that the alfégations of the complaint in the underlying claim
cast the plgadings wholly within that exclusion, that the
exclusion is not subject to any other reasonable interpretation,

3
and that thére 1s no possible factual or legal basis dpon which

the insurer might be eventually obligated to indemnify its

insured.” (Utica First Ins. Co. v Star-Brite Painting &
1




Paperhanging{ 36 AD3d 794, 796 [2d Dep£ 2007] [citations
omitted]). | |

Plaintiffs argue that the outcome-in this case must be
determined in accordance with the recent First Department,
Appellate Division decision involving the very same defendant in
K2 Inv. Groqp, LLC v American Guar. & Liab. Ins. Co.! 1In K2 AGLIC
relied on the precise policy exclusion provisions (D1 and E) it
invokes here: The First Department noted that the underlying
complaint for which coverage had been sought did not allege that
the lawyer was negligent in rendering legal services to his own
business entérprise (Goldan, LLC), but instead that the action
was based exclusively on the.lawyer’s obligation to his clients
(the pléidﬁiffs). “With respect to [AGLIC]’s duty to indemnify,
Daniels’s alleged controlling interest in Goldan did not affect
his obligati@ns to plaintiffs as their lawyer. His liability to
plaintiffs ié premised solely on the attorney-client relationship
between him and plaintiffs, not on any interest that he had in
Goldan.” (KZ Inv. Group, LLC, 91 AD3d at 403). Thus, the
appellate cqurt held that AGLIC failed to meet its burden of
demonstratiﬁg that the allegations of the complaint in the
underlying claim cast the pleadings wholly within the exclusioﬁ;
that the exélusion_was not éubject to any other reasonable

interpretation; and that there was no possible factual or legal

'91 AD3d 401 (1°t Dept), lv granted 19 NY3d 886 (2012).
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bgsis upon which the insurer might be eventually obligated to
indemnify its insured. (K2 Inv. Group, LLC, 91 AD3d at 403).

This court can find no significant distinction between the
instant caseiand K2 Inv. Group, LLC v American Guar. & Liab. Ins.
Co. There AGLIC relied upon the exact_policy exclusion
provisions upon which it relies in the instant case. In deciding
K2, the Firs£ Department cited Niagara Fire Ins. Co. v Pepicelli,
Pepicelli, Watts & Youngs, P.C. (821 F2d 216, 220 [3d Cir 1987]),
a case whichfnoted that the analysis should focus on “the
character ofithe specific legal claims, rather than.the
malpractice suit’s general factual background. [Tlhe malpractice
claims are nét omitted from coveragé by the two exclusions
[d]lesigned tb exclﬁde business risk and Collusive suits from
coverage undér the policy.” “[T]hese types of exclusions are
designed to apply to legal work performed by the insured for his
enterprise.” (K2 Inv. Group, 91 AD3d at 404) (emphasis in text).

Similarly, AGLIC’s exclusion based on the nature of the
damages Kurtin seeks fails to bar coverage for defense of her
action. “[W]lhere thé policy includes an obligation to defend, if
there is a doubt as to whether the claim comes within the
insurer’s duty to indemnify, the insurer is generally required to
furnish a défense, leaving the iss;e of indemnification to be
settled after establishment of the insured’s liability.” (Village

of Sylvan Béach, N.Y. v Travelers Indem. Co., 55 F3d 114, 115 [2d

i
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Cir 1995)). Thus, the duty to defend would “endure[]‘unless and
until there is a point in the [underlying] proceeding at which
the factﬁal nature of [the] allegation[s]...is clarified ‘with
certainty’ té exclude any issue relating to [covered] conduct.”
(Century 21, Inc. v Diamond State Ihs._Co;, 442 F3d 79, 84 [2d
Cir 2006]). '

AGLIC has failed to meet its burden to establish as a matter
of law that the injuries Kurtin claims in the New Jersey action
are expressly excepted from coverage under its policy.
(Continental'Cas. Co. v Rapid-American Corp., 80 NY2d 640, 651
([1993]; Lombérdi, Walsh, Wakeman, Harrison, Amodeo & Davenport,
P.C. v American Guarantee & Liability Ins. Co., 85 AD3d 1291,
1295 [3d Deét 2011); Atlantic Mut. Ins. Co. v American Motorists
Ins. Co., 181 AD2d 519 (1% Dept 1992]). The subject policy
provides coverage “based on an act or omission in the Insured’s
rendering or failing to render Legal Services for others.”
(Policy, Sec.l A; Exh. 4 to the Schwartz Aff.).

The Kurtin New Jersey complaint alleges that she made the
two loans “in reliance upon the professional advice given by Fhe
Attorney Defendants” (NJ Compl., para. 19); that the “Attorney
Defendants” ;represented Kﬁrtin in each of the two loans (NJ
Compl., parés. 21, 22); that the Attorney Defendants failed to
advise Kurtin to obtain an appraisal of any of the properties

which were to be sold in connection with the 2006 loan (NJ
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Compl., para. 33). The compléint furthef alleges that the
Attorney Deféndants agreed to represent.Kurtin “in a proper,
skillful, and diligent manner as required by them as attorneys at
law”; that tpey owed her a duty of professional care; that they
should have édvised her to obtain an appraisal of the properties
concerning the 2006 loan; and that they failed to advise her that
she should retain independent counsel in connection with the
loans;.and tpat they breached their -duty of care in their
representation of Kurtin (NJ Compl., Count I-Negligence, paras.
2, 3, 6, 7,'11, 12, 13). These allegations.are repeated in
Kurtin’s claims for Legal Malpractiée andiRespondeat Superior.

Whethef or not Kurtin’s malpractice claims may ultimately
bear fruit is not before this Court. Instead, the issue is
whether thenallegations, liberaliy construed, potentially fall
within the scope of the risks undertaken by AGLIC. (Barkan v New
York School% Ins. Reciproéal, 65 AD3d 1061, 1063 [2d Dept 2009]).
The Court finds that they do. Kurtin’s claims in her causes of
action for negligence, legal malpractice and respondeat superior
all are baséd exclusively on the Attorney Defendants’ obligation
to Kurtin, ﬁot to Astoria or to'Leé‘individually.

Thus, ghe exclusions relied ﬁpon by AGLIC are patently
inapplicablg. That Lee is an owner of Astoria or might have beén
acting in Agtoria's interests instead of those of Kurtin does not
changeuthe essence of the malpractice causes of action of the New

o -
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Jersey compléint{aor the basis of liability, which is that the
Attorney Def;ndants committed legalrmalp;actice in thei;
representatién of Kurtin. ‘(See K2 Inv. Group, 91 AD3d-at 403;
American Gua}. & Liab. Ins. Co. v Moskowitz, 58 AD3d 426, 427
[20091]) . Hefe, as in K2, the Kuftin complaint alleges that Lee
committed legal méipractice while he was an ownér, officer, etc.,
of Astoria. . However, the policy does not exclude covefageAfor
all conduct ;¢curring while hé wés an anef or officerlbut only
for claims afising out of his capacity as éuch. (K2 Inv. Group,
91 AD3d at 453). T - |

Thus, t%e Coﬁrt-concludes that AGLIC must defend the
plaintiffs hérein in the New Jeréey action.. However,
determination of AGLIC’s duty to indemnify must await the outcome -
of the New Jersey action. As ACLIC_notes, Kurtin's claim of
damages on Her malpractice causes of action afe identical to her
claims for_damages on the note and guaranty. She has been
awarded summary judgment on the latter claims; thus, any award
she may receive oh her malprgctice claims may be duplicative.
Accordingly: to the extent that‘plaintiffs seek summary judgment
on the issue of ALGIC’s duty to inaemnify, such motioh is
premature.

in ligﬁt of the foregoing, it is

ORDEREé that plaintiffs’ motion for suﬁmary judgment on

their First Cause of Action is granted to the extent that it
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seeks a declaratory judgment that defendant American Guarantee
and Liability Insurance Company 1is obligated to defend plaintiffs
in the Kurtin Action, and is otherwise denied without prejudice;
and it is further |

ORDERED_that the cross-motion of defendant American
Guarantee and Liability Insurance Company is hereby denied,
without prejgdice to renewal on the issue of defendant’s
obligation t; indemnify plaintiffs; and it is further

ADJUDGED and DECLARED that defendant American Guarantee and
Liability Insurance Company is obligated to provide a defense to
plaintiffs herein in the action brought by Jane Kurtin against
them in Superior Court of New Jersey, Law Division, Somerset
County under Docket No. SOM-L-1098-10; and it is further

ORDERED that the balance of the action is severed and shall
proceed. |

H
oA

Dated: January 7, 2013

Non-final disposition -

HON. ELLEN M. COIN
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