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SUPREME COURT OF THE STATE OF NEW YORK 
COUN'I'Y OF N E W  YOICK: PART 52 

UNION SQIJALCE PARK COMMUNITY COALITION, 
INC., ASSGMT3T,YM13MIlIX RIC'I IARD N .  GO'l''I'FI~lEL), 
CAKOL GKEl'l'LI K, EDlTI 1 SI-IANKER, GEOFFREY 
CROFT, W 1 l,I,IAM BOROCK and MARGARET GONZALEZ, 

x __-_-___1_-1_-__-____1_1___11111______1_---------------------------------------- 

Indcx Niimber: 102734/12 

Sequence Numbcr:  00 1 

Decision and Ordcr 

Plaintiffs, 

- against - 

NEW YORK CITY DEPARTMENT OF PARKS AND 
RECIIEA'I ION, ADRIAN JXNEPE, in his Offkial Capacity 
as Commissioner of the New Yorlc City Department of Parks 
and Recreation, '1'1 IE CI'I'Y OF NEW YORK, CHEF IIKTVfiN 
MARKET, I,I,C and IJRBAN SPACE I IOT,DINGS, INC., 

In compliance with C P I X  221 9(a), this Court states that the following papers, iiunibered 1 to 4, 
were used on this motion by plaintii'l's l'or a preliriiinary injuiiction and cross-motion by 
dcfcndaiits to dismiss or for suiiiinary judgment: 

l'aims Nuinhcrctl 
MovitigPapers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Cross-Moving Papers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Reply Papcrs (Plaintit-fs) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
Rcply Papers (Defendants) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , / I  

Upon the fbregoi ng papcrs, the instant motion is granted and the instant cross-motion is denied. 

Contrary tu understandable belief, New York City's Union Square is not so-nanicd for thc 
Northern side in the Civil War or for thc Labor Movement, but because it is situated at tlic 
junction of what is now Broadway and Fourth Avcnue. Although it may not have t11c iiatiotiill 
and intcrnational rciiowo of its uptown half-siblings Herald Squarc and 'I'iincs Square, i t  has a 
jcwel in its crown that they lack: a green oasis within its midst. Though small and crowded, and 

' Full disclosure: the author of this opinion lives two blocks from TJnion Squarc Park; 
crosses by i t  frequently; crosses through it occasionally; uses it rarely; and has bccn inside its 
Pavilion ncvcr. 
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thus quintessentially like the island on which it is situatcd, the eponymous park has its ardent 
adherents. ‘1’0 borrow lrom llatiicl Webster, though it may be little, “tlicre arc thosc who love i l .”  
Some 01 those who love it, including a few long-time neighbors, lunch-liour uscrs, and ;i mcmbor 
of tlic New Yorli State Asscinbly, now suc to prcvent the City and its Parks Department l7oin 
aut l ior ihg a rcxtaurateur to open an eating aiid drinking cstablishiiieiit in the Pavilion, 
apparciitly the second iteration of‘ an open air, colonnade structure that has aiichoreci the north 
end o f the  park since the 1800’s. 

Background 
Manhattan’s 1 Jnion Square Park consists of 3.6 acre:? of dedicated municipal parkland situ:ited 
betwccii 14“’ atid 1 7”’ Streets aiid CJnion Squarc East (essentially a section of‘ T3roadway) and 
West (essentially an cxtcnsioii of University Place). “In 181 5 ,  by act of the state legislature, this 
former potter’s ficld bccarnc a public colimons for the city, ai first named LJnion Placc.”’ In 
1 872 Frcdcrick 1,aw Oliiisted and Calvcrt Vaux, by then well-known as tlic dcsigncrs of Ccntral 
Park, replanted tlic foliage.‘ 

1,istcd 011 thc National and State Registcrs of Historic Places, and a National Historic: 1 ,~lndinarl< 
becausc or  its signiticance iii Amcrican labor history, Croft Moving AffTdavit 11 14, dyed-in-the- 
wool New YorAers know [Jnion Square Park as tlie City’s “soapbox,” tlic trans-Atlantic 
equivaleiil of London’s Hyde Park’s “’Speakers’ C‘oriier.” “’The park has historically bccn thc 
start or tlic cnd point for many political demonstratioiis.’” The North Plaza is still oft usccJ by 
speakcrs and protcstcrs. & Plaintiffs’ Exh. 22 (photographs of rccciit North Plaza iiiass 
protests); Croft Rcply Aftidavit 117 25-26. Indeed, during the 2004 Republican National 
Convention, the City diverted protests from Central Park (ostensibly to protcct the sod) to the 
North Plaza by denying a permit for the former. 

‘The Pavilion has hccn a park fixture at its present site lor over a huixlrcd and twcnty-five ycars. 
In 1882 it served as tlic rcviewitig stand for tlie nation’s first Labor Day Parade (l’laintiffs’ 
Exh. I ) ,  and since then it has been cz rostruiin or backdrop for political and social activists such as 
Emma Goldinan and Paul Robesoti (CroLt Moving Affidavit 7 5 ;  Plaintiffs’ Exh. 1). It has often 
sccn scrvicc as a bandstand. 

‘l’lie Pavilion and its environs have long been associated with childhood and recreational, 
particularly playground, LISC. An carly map (plaintiffs say circa 1935) (Plaintiffs’ Exh. 1 A) of 
Union Squarc quaintly labcls the Pavilion as “Band Stand & Cliildrcns [ s k j  Playl-oom.” I n  19x3 

’ J3y way of contrast, Ccntral I’ark is 843 acres, or a whopping 234 tiiiics larger. 

http : //w. w i k i pcd i a. o rg/wikifJnion-S quare-(Ne w-Y orl;-C ity ) 3 
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an ot‘iicial-loolcing sign posted 011 the playground’s perimeter (Plaintilk’ Exli. ?A) p r ~ c l i ~ i ~ ~ ~ ,  
“‘l’liis Area Iiescrvcd for Children & Guardians Only.” Plaintiffs have subniittcd letters 
(Plaintiffs’ Esh. 2)” recalling thc Pavilion area as a magnet for local children’s playgroups i n  o r  
about thc 1070’s (see also Grcitzcr Moving Al‘lidavit 11 8). In more recent timcs, the Pavilion has 
been itsed Jill- such exotic activities as tango lessons, a Portuguese film kstival, “Mommy & Mc 
Yoga,” and at  least one (not-so-cxotic) rock & roll band. Croft Moving Afticlavit 11 30; Plaintiff?’ 
Exh. 21. 

What is appropriatcly called a “suiikcii courtyard’’ lies iinmcdiatcly south of the Pavilion. l;roii\ 

approxiniatcly 1994 to approxiiiiately 2008, pursuant to a series of permits, an outdoor cal: 
naiiicd “ I  .uii;1 I’nrk” operated there ( h i t  not in the Pavilion itself). A children’s p1~:yground 
currently occupics tlic courtyard. Set Dcfctidants’ Exh. 2 (photographs of the courtyard prc- 
playground); Plaiuti fl‘s’ Exh. 1 9 (photographs of thc playground in the courtyard, with the 
Pavi 1 i 011 i 11 t hc i 111 iii ed iat e bachgrou lid) . 

The Pavilion itscll is tlic only signilicant spacc in tlic park that providcs shcltcr f rom the 
clciiiciits (s, Shaiilcer Moving Aftidavit 11 21). Ininzediatcly prior lo the events hcrc at issuc, 
the Pnvilioii was rciiovated, and lately it has bccn utilized (some might say “undel-utilized”) by 
dcfcndant Ncw York City Departinciit of I’arlts and Recreation (“Parks 1)eparlment”) as o f h c  
and storagc space. 

‘I’he neigliborhood surrounding Utiion Square is largely conirmcrcial in charactcr, but iii rcccnt 
dccaclcs lias seen a sigiiiijcant residciitial influx, symboliad by the vast %eclceiidorf’To\~vcrs, 
which rcplacccl tlic old S. Klein “On tlic Square” Department Store overlooking the l’ark’s south- 
east cc)riicr. Area residents include many children; a Babies “R’ Us occupies 24-30 Ilnioii  
Square East.7 Restaurants abound;’ “‘l’here are currently more tlian 1 SO eating eslablishments, 
bars and iiiarkcts within a two block radius of thc park,’ including 18 facing it directly.” Cro f t  
Moving Aftklavit 11 10.  ‘The neighborhood is as short on playgrounds as i t  is long on rcstaurants, 
with only two in the entire Community Board 5 District, Croft Moving Affidavit 11 1 1. Nobody 
disputes tlic ncighborhood’s dearth or play space. 

‘ The lctters arc not tcchiiically admissible, because they are not sworn to: 1mt dcfcnclants 
do not challenge their autlieuticity. 

Including such tony cstablisliments as Blue Water Grill aiid Union Squarc C:afk 

Plaintiffs plausibly claim that this is the highest concentration in the City. 0 
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Kecent Dcvclopiiiciits 

In 2004, New York City Mayor Michacl Hlooiiibcrg aniiounccd plans to convcrt thc l’avilion ii i tc i  

a restaurant, In ;-i March 2 1, 2005 letter (Plaintiffs’ l‘xh. 3) dcfcndaiit Adrian Hcncpc, thcn, ;IS 
now, Commissioner of tlie Parks Department, updated the co-chairs of p1aintiffUiiion Scluarc 
Park Coimiiunity Coalition (“IJSCX’”’o) on the Department’s plans. On April 2 1, 2008, six 
USCC meinbcrr coiiiiiienccd a CPI ,K Article 78 proceeding against the City on various grounds, 
including tha t the conversion was an alienation of parkland that, pursuant to llie “Public Trust 
Doctrine,” rcquircd Statc legislative approval. On or about April 28, 2008 .lusticc .lo1111 
Stackhousc tcniporarily restrained dcfcndants (Plaintiffs’ Exh. 4) froni procccding with t1ic 
project. In a 16-pagc dccisioti dated May 7, 2008 (PXaintiffs’ Exh. 5 ) ,  Justice Jatic Soloiiion 
preliiiiinarily eii.joined the pro-jcct, conditioned on petitioner’s posting a $100 Lincicrtaking, noting 
(at p. 1 1) that “‘petitioners’ argument that approval by the New York State Legislaturc ultimately 
will be rcquircd is pcrsuasivc, and it may wcll succeed whcii ripc.” Union Sq. C’omiiiunity 
Coalition v New York City Dept. o f  Parks and Recreation, 2008 NY Slip Op. 3 1309(1J) (Sup C‘C, 
NY County). Almost a year Iatcr, in a “Tlccisiom, Ordcr and Dcclaratory .ludgmctit” datcd March 
27, 2009 (Plaiiitills’ Exh. 6), Justice Soloinon ruled, inter alia, that the parkland alienation claim 
was unripe, and she dismissed the petition. 

‘I’hc North End of the Park and llie Prior Litigation 

Tlic roilcession Ameement 
l h c  City’s plans proceeded apace. I n  a sell-described “License Agrcement” (“Coiiccssiuii 
Agrccment”) dated March 26, 20 12 (Plaintiffs’ Exh. S), released publicly in early May, tlie C‘ity 
nuthoriLed dek‘endant Chef Driven Market, 1,IX (“CJief ’), a privatc, for-profit entity, to opcratc a 
seasonal rcstauraut in the Pavilion and a year-round food kiosk nearby. Defendants claim (Kloth 
Cross-Moving Aftidavit 11 16), without attribution, but without contravention, that the kiosk and 
restaurant would “together occupy less than 2.1% of the park, and less than 8.2% of the North 
Plaza.” The restaurant would scat some 200 pcoplc and opcrate from April 15 through Octobcr 
15, 7:OO AM until midnight.” Aftcr dinncr hours the restaurant would become something of a 
nightclub. An “outbuilding” would house restrooms, and underground space, cmiplctc with 
electricity, running watcr, and ventilation ducts, would house thc kitchcn. The restaurant and bar 
would spill out onto the North Plaza, where somc or all of the tables would be for paying patrons 
only. The operator would havc the right to host “special events” (&, privatc functions), closing 
the Pavilion even to members of the public willing to pay for food and drink. 

Although only vaguely rcfercnced in the agreement, as a practical matter, the rcstauranl proposal 
is contingent upon Clicf s obtaining a liquor license lor the establishment. Croft Moviug 
Affidavit 11 17. The bar area is envisioned lor tlie south side of tlic Pavilion ( J lehdants ’  Exh. 

’” Plaintiffs’ own acronym for their umbrella organization droppcd tlic ‘LP’’ h r  “Park.” 

” As thc Pavilion is “open-air,” the proposed hall-year restaurant operating season could 
well be a concession not so iiiucli to other park purposes as to inetcorologicnl rcality. The half 
seasoil of restaurant opcration prcsumably would be the half season most coveted l‘or other uses. 
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17), adjacent to the children’s playground in the suiilcen courtyard. According to dci‘cndants 
(Kloth Cross-Moving Affidavit 7 44), “The visual barrier bctweeii the playground and thc 
Restaurant Conccssion rcquired by Manlmttan Coiiiiiiuiiity Board Five [and Cliei’s liquor licctisc 
application, Cross-Moving Memo at 1 1-12] would impede tlie vicw of childrcii in tlic sunken 
playground of tlic restaurant, but would not impede diners’ vicwscape of the park.” I’laintil‘fs 
scoff at this assertion (Croft Reply Affidavit 1TI 2-8). 

Initially, food prices would top out at $33.95 for entrees, $14.95 for appctizers and dcsserts, and 
$17.95 for eggs at brunch, with increases tied to the Consumer Pricc Index (or Parks Department 
approval). Plaintill‘s claim that a fill1 meal could easily cost $100 per person.’2 At thc low cticl, 
breakfast aiid brunch bagels and croissants (or would it just be coffcc or tea’?) would bc availahlc 
for as little as $1.95 or $2.95. Concession Agrecment Exh. C(3). So in theory, paupers, as well 
as plutocrats, could patronize the place. 

Tlie coiiccssioiiairc is obligatccl to pay the City an aniiual k c ,  starting at $300,000 for tlie lbst 
year and rising annually to $453,777 in thc 15“’ year, or 10% of annual gross rcceipts, whichcvci- 
is greater. Conccssion Agreement 7 4.1(a). As required by the City Charter, this money would 
go to the City’s general fund, rathcr than to any particular OF gcncral park purpose. As o f  June 
201 2, the concessionaire hoped to bc “in bu~incs~’’  as of April 201 3. 

The South End of the Park 
Since about 1997, for the last six or seven weeks of cvery year, defendant Urban Space Holdings, 
lnc. has, pursuant to permits granted by the Parks Department, operatcd a “Holiday Markct” on 
the park’s South Plxm (sec infra). 

The Instant Aclion 
Plaintiffs coriiiiienccd the instant action on May 18, 1201 2 (see Complaint, Dcfcndants’ l lxh.  1 ). 
The first cause of action claims that the Concession Agreement violates tlie Public ‘I’rust Doctri tic 
because it alicnates dedicated parkland for a non-park purpose without State legislativc approval. 
The second C ~ U S C  of action claims that the Concession Agreement violates tlic Public Trust 
Doctrine bccause it is a lease, and thus per sc an alienation of dedicated parkland, whether or not 
for a park purpose, without State legislative approval. The third cause ol‘actioii claims that the 
Holiday Market on the South Plaza violatcs the Public Trust Doctrine because it aliciiatcs 
dedicated parkland for a noli-park purpose without Slate legislative approval. Plaintiffs seek 
dcclaratory and injunctive rclief and attorney’s few. 

I ’  Tlie Coticcssioii Agrccment apparently docs not (and Exhibit C certainly does not) 
indicate the price of drinks; but if we assume eight dollars apiece, a top end appctizcr, entrec, and 
dessert; coffee or tea; and two clri~iks would conie to over $80, which with tax aiid tip wo~ild 
exceed $100. Defendants’ reference (Reply Memo at 4) to $43.46 as the average cost of a 
restaurant iiieal (according to Zcqp1 ’k) has a let-them-eat-cake fccl. For that price, ii family ol‘ 
four can fcast on Chiiicse or Indian “takeout” and still have food lcft over. 
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’The Inslant Motion and Cross-Motion 
Plaintiffs now move, pursuant to Cl’LR Article 43,  011 their first two C ~ U S C S  of action only, for, 
simply put, a prclimiiiary injunction restraining dcfeiidaiits from nltering thc Pavilion to 
accoimiodatc a restaurant and/or bar, from granting any further approvals for thc projcct, and 
from actually operating such an establishment, all unless the Statc Iq is la ture  approves the plaii. 
Defendants oppose plaintiffs’ motion and now cross-move to dismiss or for summary judgment.‘ 

Discussion 

Thc Ncw York  standard lor granting a preliminary injunction is well establislicd: ;i movant must 
slivw (1) tlic lilccliliood of succcss 011 tlic merits; (2) irreparablc injury absent the granting o f  3 
preliminary injunction; atid (3) a balancing of tlic equities that lavors tlic movant’s position. 
Aetna Ins. C‘o. v (’almsso, 75 NY2d 860, 862 (1 990); W.T. Grant Co. v Sroci, 52 NY2d 496, 5 I7 
( 198 1 ). Furthcrrnorc, a preliminairy injunction is a “drastic” rcmcdy, and the inovant must rvalcc 
a “clear. sliowing” of eacli of these elements. FaberR? Intl., Inc. v Di Pino, 109 AD2d 235,  240 
(1st Dept 1985). “If kcy facts are in dispute, the rclief will be denied.” u. I-Icrc, the dispute is 
legal, rather than f‘actual. 

P rc I iiiiiiiary liij iiii c t i on s 

T,ikcliliood of Success 
Tlic antecedents of legal protection o l  parklnnd have bccii traced at least us Gu. back :IS Aiicieiit 
Rome. David C‘. Slack, d., Puttiiifi the Public Trust Doctrine to Work (2d ed. 1997),“ ;it 1 .  111 

New York, the mirnicipal salc of public parkland without Statc legislative approval has long bcon 
prohibitcd. See Brooklyn Park Commrs. v Armstt-oi-g, 45 NY 234,243 (1871): 

the city took the title to the lands . . . for thc public use as a park, and lleld it i n  
trust lor that purpose. * * * lieceiviilg the title in  trust for an cspccial public use, 
it could not convey without thc sanction of the legislaturc . . . . 

In the seminal, arid quotablc, Williams v Gallatin, 229 N Y  248, 253-54 (1920) (Pound, .I.>, in 
preventing the I k + l c S  Commissioner. from leasing the Ceiitral Park Arscnal to the “Safety Institutc 
of Amcrica” for an exhibition seeking to prevent “physical suffering and premature dcath,” Ihc 
Court of Appeals statcd as follows: 

A park is a plcasurc ground set apart lor recreation of the public, to proinote ils 
health and enjoymcnt. * * * [Parks] fkilitate free public means of pleasure, 
recreation and ainuscmcnt aiid thus provide for tlic wclfarc of the coiiimuniiy. 

l 3  ‘I’hc Corporation Counsel of the City oCNew Yorlc represents all defendants cxccpt 
Urban Space Holdings, Inc., which apparently is unrepresented at present. ‘Thus “defendants” 
will rcfer to all defendants except this last cntity. 
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* * + [‘T’hcyl must be kept h e  from intrusion of every lciiid which would iiitcrl‘erc 
in m y  dcgree with [their] complete use for this end. 

Similarly, “to provide iiieaiis of iiinocciit recreation and refreshment for tlic wcary inind m d  body  
is the purpose of thc systcin of public parks.” Id. at 254. 

The Court of Appcals i.ccently recognized and reaffi-mcd what it callcd thc L‘l’iil>lic ‘I rust 
Doctriiie”: 

parlilaiid is iiiiprcsscd with a public trust, rcquiring legislative approval hcforc it 
cui  bc alicnatcd or used lor ;in extended pe r id  for non-park purposes. 

Iricnds of  Van C:ortlaiidt l’ark v City ofNcw York, 0 5  NY2d 623, 630 (200 1 )  (Kayc, (’..I.) (Statc 
legislation rcquircd to build Federally-iiia~idat~:d water treatment plant in park) (sec hi. 3 ) .  

Without Statc lcgislativc approval parkland cannot be (1) converted to any noi?-parli purpose, 
cascs citcd siigra; or (2) leased for any purposc, even a park purpose, Millcr v City of Ncw Yoid\, 
15 NY2d 34, 37 ( 1  964) (Desmond, J.) (“Since the propcrty was a park impressed with a trust for 
the public i t  could not witliocrt lcgislative sanction be alienated or subjcctcd to anything beyond a 
revocablc pcrmit.”). These two principles frame the basic issues hcrc. 

Park Purposes 
General Principles 

“Thc letting of‘ park property for restaurant purposes does not i n  and 01 itsell’ constitute an 
improper use oTsucli propcrty.” 795 Fifth Ave. Corn v Citv ofNew York, 13 AI32cl 7’3’3, 733 
( 1  ” Dept 196 1). Whcthcr a particular restaurant at a particular locatioii in a particular park scrves 
a “park purpose” is a qucstioii offact. 795 Fifth Ave. Corp v Citv of New York, 1 S NY2tl 22 1,  
226 (1965) (“thc case conies down to the choice of location and type of f a~ i l i l y” ) . ’~  

Plaintiffs prc)posc, arid this Court agrecs with, a triage formulation: some uses clearly arc pi*opcr; 
some uses clearly arc not; and some USCS dcpcnd on the particulars. Furtl-lerinorc, all uses coulrl 
be plottcd OIJ a spectrum, from, at one end, unval-iiislied, pristine nature, undisturbcd by 
civilization, to, at the other end, private pecuniary interest and common-deliominntor 
comiiicrcialism. “Park purposc” is an esoteric concept rather than a set foriiiula, and cli viiiing iL 
is an art rather than a scicnce. Some uses arc obviously more “park” than others; h i 1  011 what 
side of thc “park-versus-non-park” dividing line does a particular USC fall? 

One obvious criterion is whether, de jure or defacto, the use is opcii to all. See Gewirtz v City o f  
Long Hcach, 69 Misc 2d 763, 777-78 (Sup Ct, Nassau County 1972): 

Cuiitrary to defctidatits’ assertions, this Court docs not read any of thc sevcral 7c)5 
Fifth Avc. opinions (see infra) as invalidating or casting doubt on any prior “park rcstauratit” 
case, despite the divergent, fact-specilk results. 

15 
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lt i s  thus clcar that municipally-owned propcrly that has been dedicated to usc as a 
public park is Iicld in trust f’or the public at large and may not bc diverted to other 
iiscs or sold without cxpress legislativc authority. ‘I’hc samc principle of a trust 
liir 11ie public prevents the riiunicipality from taking action which operates to 
escliide the public at large from such a public park and to limit use o f  the public 
park to  local inhabitants unless the municipality has been granted express 
legislative authority to do so. To hold otherwise would bc to permit tlic 
niunicipality to  achieve a result which violates tlie piiblic trust principle siiiw as 
to tliosc who arc cxcludcd from the public park the exclusionaiy policy is as iiiuch 
a diversion of USC as would be tlic casc i f  tlic municipality cliatigcd tlic use of  the 
park or sold it. 

- C‘C Port Chester Yacht C’luh v Village of Port Chcstey, 123 AD2d 852, 2352 (2d Dcpt 1986) 
(remanding casc for determination whether use was open to all). For examplc, a prohiliitivc 
entrance fee would run afoul of the “Public Trust Doctrine.” 

Part i e s ’ Ar euiiien t s 
As belits debate about a coiitenlious public issue (involving Manhattan rcal cstatc, no Icss), t h u  
parties have submitted the subjective opinions of sonic public ofticials, and sonic privatc 
citizcns, acldrcssi tig tlic matter at hand. According to plaintifl‘ State Assemblynieiiiber Richard 
N. Gottliied (Moving Allirmalion 7 4), whose new district cncoiiipasses Union Squarc Park, 

outside tlie parks and which iiivarinbly displace traditional park uses.” Gottfricd bemoans (d 11 
IO)  tlie ideil ol‘iising “tlie Pavilion for a coiiiiiiercial restaurant, rather than as a placc wlicrc 
children can play and bc prntcctcd from the wcathcr and adults can ciijoy sitting and relaxing 
without having to  pay for an expensive meal.” 

L L * , 7  itstaurants [in p r k s ]  . . . are essentially private commercial uses that exist in grcat numbcrs 

In testimony opposing an earlier vcrsioii of tlie current plan,“ Gottfried and co-Txgislators 
Thonias K .  Duane (Senate) and Deborah J. Glick (Assembly) wrote as Ibllows: 

‘I‘hc iiicrcasiiig privatization of our parkland is an abdication of thc City’s 
responsibility to maintain and improve our parks and to prevent the hami that 
conimerciali~atiolz~tioii brings. It is not right for the public to be askcd to acccpt 
trade-offs like this in exchange for park improvements. I’arks should bc 
supported by the City. Wc should not have to sell off picccs of our parks to pay 
lor them. 

According to  plaintill‘ i‘ormer City Councilincmbcr Carol Grcitzcr (Moving Al‘tidavit 11 1 1 ), 
“Tlicrc is such an obvious and logical argument for using the Pavilion as a continuation of  the 
playgrouiid. Aiiyoiic with an omcc of sense would realize that this is the pcrfcct spot to hold 
indoor activities and as a shelter during inclement weather.” In 201 1 (Croft Moving Afiidavit 11 

littp:llassembly.statc.ny.us/1nc~~/Ricl~ard-N-G~ttfri~d/story/430~3/ 
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26) Manhattan T3orougli Prcsidcnt Scott Stringer criticized *‘turii[ing I over precious piirl\ land li)r 
private LISC” and “privatiing public iiitcrests ovcr coiniiiunity necds.” 

To the contrary, says Comiiiissioner I33enepe (Cross-Moving Affidavit 1111 8- 1 1 ), 

a Rcstaurant Concession in the Pavilion is a beiieiicial use ol‘thc Park that will 
enhance the park cxpcricncc for visitors and generally promote public parks 
purposes. In [deciding to grant tlic coiiccssion], I coiisidercd the character of tlic 
Park, the location aiid character of the Pavilion and surrounding area, and tlic 
betielits to the public of a Restaurant Concession in thc Park. 

An outdoor dining opportunity in Union Square Park providcs ;I unique 
aiid spccial cxpericiicc for the user public . . . . 

Oll‘cring l‘wd and bcvcragcs in public parks is a long-standing and widcly 
accepted use of parkland, going back to tlie original 1858 design for Central I’ark. 
Many parks throughout the City offcr a variety of food and bevcragc options to 
park-gocrs. 

In m y  j udgment a Restaurant Concession in the tranquil setting of‘ IJnion 
Square Park . . . offers a unique cxpericncc and dining opportunity for park usus  
and is consistcnt with tlic Chartcr mandate that tlic Parks llcpartmcnt improvc 
parks Ihr tlic bcncficial usc of tlic public. 

Jennifer Falk, Executive Director o l  non-party TJnion Square Partnership, has submitted an 
affidavit csscntially saying that the proposed rcstaurant would be the culmination of tlzc vast 
iniproveincnts to the north end of the park that her organization and others have liclpcd 
accomplish. 

Of coursc, tlic question is not what oiic particular Txgislator or Coiiiniissioner or  nciglibor o r  
advocacy group (or judge, for that matter) would like to see; tlie question is whcthcr thc C’ity 
dcfendants acted within the scope or  their power in entering into the Chccssion Agi-ccmcnt 
without Statc Icgislativc approval. 

Paradimm 
In this Court’s view, a park restaurant could fulfill a park pui+posc pursuant to onc o f  two 
paradigms. The first, what could be called the L‘refre~li~ment’7 paradigm, is a fxility in  whidi oiic 
can quench thirst and/or hungcr aller several hours of ball playing or hiking or j u s t  soaking up 
tlic sun, without having to leavc the park’s cnvirons. Gushee v City olNew York, 42 AI.) 37, 
4 1 (1” Dcpt 1899) (“in the control and management of tlie public parks o l a  great city i t  is 
perfectly proper to fLirnish not only such innocent amusements as may cnhancc the plcasurc of 
thosc wlio rcsort to the parks, but such oppoi-tunities for rest and refreshment for thcmselves and 
their aii i imals as may be required”). The second, what could be called tlie “dining” paradigm, is a 
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facility in which one can dine alfresco in a pastoral setting, simultaneously enhancing the nieal 
and one’s apprcciation of thc park, An obvious cxample is Central Park’s Boathouse C‘afk.’7 
Given the siiiall size of Union Square Park, considerably too small for ball liields or hiking trails, 
and the ready availability of rcfrcshment right across the street (no matter which street), thc 
present proposal clcarly docs not fi t  witliiii the first paradigm. Furthcr, bascd on tlic gciicrd 
aiiibiciicc to which the proposal aspircs, dcfcndants obviously have the sccond paradigti1 i i i  mind. 

Case Law 
Not surprisingly, park restaurant proposals, of both paradigms, have I d  ;i iiiixcd record i n  thc 
courts. Instructive is Williams v Hylan, 126 Misc 807, 813-15 (Sup Ct, NY Couiily) 
(prcliminady eiijoiniiig the City from lcasing space in Battery Park for two refreshrtienl stands), 
affci 2 17 A13 727 ( 1  ’‘ Ikp t  1926): 

Battery Park is oiic of the group of small park.s of the City . . . covering an area of  
twciity-otic acres." * * * Tlic strcets contiguous to [the park] contain iiiore than 
twciity stores sclling the sainc class of rnerchniidise as the lessce proposed to vcnd 
. . . . As a consequence, it would appear that means for refreshment arc iiow amply 
provided for, and no impelling reason is shown why it is iicccssary to fiirnisli 
additional facilitics, cspccially by thc erection of‘ permanent structures in a small 
park apparently already overcrowded. 

A serious question has also bccii raised . . . as to the dfect iipon the 
playground activities of the children of the coininunity by the erection of thc 
proposed buildings. * * * ‘l’he rights of the [childrcn] to tlic usc of their 
playground arc unquestioiiably paramount to those of the owner ol‘ the place of 
refreshment . . . . 

llpoii appeal after trial, the First Department f‘ound the proposal inconsistent with park purposes, 
in part because of the easy availability of nearby rcfrcslmicnt and the proposed establisliiiieiit’s 
propinquity to a children’s playground. Williams v Hylan, 223 AD 48, 5 1 (1’‘ Dept 1928), 
sub iiom Williams v New York, 248 NY 616 (1928) Williams and Rlank v Browlie, 217 AD2d 
624, 629-30 (2cI Tkpt 1 926) (prohibiting sale of refreshments available iicarby), confirm that the 
“refreshmcnt” paradigm could no1 sustain the instant proposal. 

l 7  Tliis Court finds it surprising that neither sidc sceiiis to liavc discussed, or even 
mentioned, this wcll-known establislzrncnt. Plaintiffs may have eschewed it because it represents 
what they do not want to happen here, to wit, a restaurant operating in a park. Dcfcndants niny 
have eschewed it because, eiisconced deep within a broad bosom of grccnery, far from tlic 
madding crowd, looking out oii a lake with row boats and swans, it rcprcsents everything a Utiiuri 
Square Park restaurant could ncver be. 

I’ ‘I’hat is almost six times the size of Union Squarrc Park. 
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Tlic “dining” paradigin was eloquently sustained in 295 Fifth Ave. Gorp. v City of Ncw Yorlk, 40 
Misc 2d 1 X3,  1 c) 1-92 (Sup Ct, NY County 1963) (approving construction uf largc, for-profit 
restaurant facility Ithat was ncvcr built]),” a 15 NY2d 221 (1965). According to Justicc Jaccib 
Markowitz (apparently quite the bon vivant): 

food and driiilc are available at numerous traditional restaurants, but the s;ivc)r of a 
iiieal or evening coffee, a snack or an apkritij; in the park setting is a uniquc oiic. 
Anyone who has enjoyed food and drink on the plazas and pavilions of Europe, 
or, for that matter, i n  other park settings . . . will rccognizc this. ‘I’hc very nalure 
and cliaractcr of the important satisfactions which the [proposed restaurant] 
promises are intrinsically related to its park location, and this, ratlicr than its 
attraction primarily to park users, qualities it as a legitimate park facility. 

Plaintiffs concede that tliose who come to a park to relax amidst the rural 
surroundings and to gazc in quiet contemplation at the grass and upon tlic flowers 
and the other natural ornaments not norinally found elsewhere in the city are using 
the park for park purposes. ‘I’hus, plaintiffs’ contention that people sitting in a 
cafe-restaurant in the park, gazing at thc very saiiic scenery, arc not using thc pai.lc 
for park purposes, is unpcrsuasive. 

In sustaining the proposal, Justice Markowitz considercd, id. at 188, the uses, or liicli thcrcof, of  
the particular parkland at issue. The Parks Commissioner described it thusly: 

The site itself was not used by liunian beings except for purposcs that I wouldn’t 
want to mention in this court. You cannot si1 on it. You cannot play on it. ‘l’lic 
trccs arc scraggly .... Tlicrc was a veiy steep bank of earth on which no children 
would play and no adults could sit, it is mud. 

Fortunately, as all woulcl agl-cc, that is a h r  cry from tlie Pavilion and its milicu. 

Justicc Marliowitz offcred onc caveat: if the restaurant “was intctidcd to providc food ancl clrinl.: 
a1 ~ U X L I ~ + Y  prices and thus be restricted to thc elitc, rather than open to broad segments ol the 
public[, this] might cast doubt on the propriety of its operation as a public park facility.” Id. nt 
192. 

Justicc Markowitz went on, id. at 193, to note tlie “satisf’action in sipping coffee or a liqucin‘ 
seated at a tablc surrouiidcd by trees.” Nobody seated at a table or bar in the Pavilion would bc 
“surrounded by trees.” Rather, they would be surrounded by the columns and walls of the 
Pavilion; and outside diners would be surrounded by tlic North Plaza pavcmcnt. Evcii Chcf s 

Justice Markowitz issucd his decision aller a trial, noting, “Because ol‘ tlic obvious and 
substantial public interest in the issue, the plaintiffs werc given tlie widest latitude of inquiry and 
olprool‘at trial.” 40 Misc 2d at 187. 
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dramatic *‘artist’s rcnditions” and lloorplans (Defendants’ Lxhibit 17) show n scttirig that is not 
bucolic, unless a f’ew trees ol‘l‘in tlie distance iiialtes J setting bucolic. 

1:urthcr Analysis 
‘Ihc Pnvilioii is long and narrow, and its potential crl,fresco attributes are liniitccl. Iliriors insidc 
looking south, thc niarquec vicw, towards the park’s interior, to tlie extent h a t  they could sec 
past the Pavilion’s sinall round coluiims and large rectangular supports (Dcfcndants’ Kxh. 17), 
and the bar or bar arcas, would havc to contcnd with the barrier required by the C’onccssiori 
Agrccrnent ~ t n d  Cliers liquor license application.2” At best, by craning their necks, patrons might 
see some treetops. liisidc dincrs looking north would see a paved plaza, beyond which \voulcl bc 
traftic and the high-rise coninicrcial buildings frontiiig tlic north side of 17‘” Street (Plaintifls’ 
Exh. 19, at 23. Diners looking east or west would iiot see much of anything, other than thc 
Pavilion’s thick rcctangular supports, with a slice of green in between, beyond which would hc 
typical Manhattan h i  ldiiigs. Diners on the plaza part of the proposed restaurant would sce 
hardly any foliage at all. Thus, patrons would not, as Justice Marlcowitz would Iiavc i t ,  id. at 
192, be able to “gaze in  quiet contemplation at the grass and upon tlic tlowcrs and thc other 
natural or~ianieiits.” 

C‘oiiimissioner Renepe’s description of the park as “tranquil” is dubious. For all its cliat-iiis, 
when one tliinl<s of IJnion Square Park, “tranquil” is not the first word that conies to mind. ‘l’lic 
entirety is only one block wide (and three blocks long), meaning that from anywhcrc within thc 
park one is at most a half block away from the teeming strcets of “‘l’hc City that Ncver Sleeps,” 
including such major thoroughfares as Broadway and 14“’ Street. Similarly ovcrstatcd is 
defendants’ refcrciicc (Cross-Moving Memo at 40) to “the lush, verdant foliagc o L‘ the I’arL.’’ 
Everyoiic wh~o lives, works, shops, and, ycs, diiics in the area is grateful for the trccs arid otlicr 
flora in  the park, but nobody would niistake it for Central Park’s liaiiiblc.*’ 

Plaiiiti t‘fs argue (Moving Mciiio at 1) that a Pavilion restaurant would “effcctivcly cxpand the 
surrounding private commcrcial district - with its high density of eating and drinking 
establishments - into the park itself.” As Justice Solomon inused (Moving Exh. 5 ,  at l o ) ,  “Jri 

light of the concentration of restaurants of all kinds surrounding Union Square Park, i t  i s  not 
clear what henelit will be providcd by another one inside this park.” Operation of‘ a Pavilion 

2o ‘I’his Court fails to see how a barrier tall enough to prcvcnt children li-om loolcing i n t o  
the Pavilion and seeing drinks mixed at the bar (shown in the floor plan) or bnrs (shown in the 
artists’ rcnclitions), with the tall supply-shelves behind whcrc tlic bartenders would staiid 
(Del‘eiidants’ Exh. I 7), would not severely limit, if not eliminate, thc southern view. 

2’  ‘“I he lush Ccntral Park woodland . . . known as the Ramble . . . is composed of 3 8 L~CI‘CS 

of winding pathways between 73rd and 78th streets. Described by Frederick Law Oliiisted as a 
“wild garden”, thc Ramble[ contains a] maze of trails amidst its abundant flora and fauna , I .  .” 
http://www.centralpark.com/guide/attractions/ramble.html 
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restaurant and thc I Ioliclay Market would surround the inore pastoral aspccts of thu p x l i  a t  hoth 
ends, albeit at diffcrcnt tiines of the year. Defcndants’ arguiiieiit (Cross-Moving Memo at 3 5 ,  37)  
that the presence of‘ otlier refreshment options in the vicinity of a prop~secl park rcstaurant is 
irrelevant is a misreading o f  the 795 Fifth Ave. Corp, holdings. There, the plaintifi‘s, who werc 
nearby commercial propcrty owiicrs, argued that the proposed “cafe-restaurant” woul (1 be ‘‘a 
subsidized tax- fkc  busiiicss which would compete with privately owned tax-paying busincssus 
nearby.” Id. at  185. The C‘ourt fouiid this to be a political, not a legal, issue. Td. at 187.” J Icrc, 
plaintiffs havc proved lxyond a peradventurc of a doubt that a restaurant is not ncccssary to 
insure that park participants do not go 1iiingr.y or thirsty. 

Ilcfcndaiits ~irgc that bccause, until recently, Luna l’iirk operatcd in  the suiiltcii COLII  t ya i  d, 21 

rcstaurant in the Pavilion would essentially be a continued, rather than a new, usc. ‘I‘hc C‘roft 
Reply Affidavit (1111 15-24) convincingly delineates tlic many significant distinctions bet w e m  tho 
two facilitics, oiic departed aiid one proposed. In any event, nobody ever legally challcngccl 1,unn 
Park’s existciicc, rcndcring i t  at least largcly, and probably completely, irrelevant to thc issucs 
presented here. 

Ilcfcndants claim (Cross-Moving Memo at 34-35) that “the overall space availahlc for cliildrcn’s 
playgrounds has dramatically incrcased as part of tlic largcr renovation of whicli tlic Rc\taui.aiit 
Conccssion was a coiii1micnt.’’ However, the instant lawsuit is not a refkrendum on wheher 
Union Sqirare Park is better olf‘ ror the recent changcs to its northern end. Dcspitc tlic old ndagc 
that “you take tlic good with the bad,” this C’ourt does not sec a rcstaurant (and wliat might bc 
considcrcd a n  upscale one at that) as integral to such iinprovemcnts as new paving, lighting, and 
shrubs, and a iicw chilclrcn’s playground. 

Both sides agree with Justice Markowitz that one test of “park purposc” is “whcthcr thc lhcility 
conccriicd offcrs substantial satisfictions to the public, which would only bc possiblc in a pall\ 
setting.” 40 M i x  2d at 191. Most people would say that catirig dinncr in 3 restaurmt within ;I 

park oflers “substantial satisfactions.” Of course, eating dinncr in a restaurant anywhcrc o I’fcrs 
“substantial satisfactions.” So the key phrase is, “only be possible i n  a park setting.” Flniii 

dcfendants’ perspective, you can only dine in  a rcstaurant in a park if, wcll, there’s a restaurant in 
the park in which to dine. From plaintiffs’ perspective, there are many otlicr restaurants around 
this park, arid there are many other parks around with restaurants. The question here is wlictlicr 
this particular restaurant, in this particular sctting, in this particular park, offcrs a “park mcal,” or 
just “a iiicd in a park..” Again, this Court finds that plaintiffs have clcmonstratcd that thcy are 
likely to succeed in  dcnionstrating that a nmtl in a restaurant in the Pavilion, howcvcl- lovcly, 
would bc a generic experience, not a unique park experience. Even assiimiiig Pavilion clincrs 
could scc trccs, which is questionable, the oxyinoronic “semi-unique” would be a iiiorc accurate 
description; diners at outdoor calks across IJnion Square Park West have a fine panoramic vicw 

22 ‘1’0 add belt to suspenders, Justice Markowitz found, id. at 187, “that tlic intcndcd 
purpose aiid design of the new facility [k, lots of glass] is so novel and uniquc that i t  is, i n  good 
part, noncompetitive with more traditional hrnis  of eating establishments.” 
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(Plaintiffs’ Ilsli. 30) oftlic park‘s wonderfiil foliage, albcit at a somcwhat grcatcr distancc and 
separated by a lanc or  two of trafiic. 

Plaintiffs’ vision of ;I Pavilion J ’ L I M . ~  restaurant is highly persuasive: 

tlic Pavilion could be uscd for ping pong, chess, checkers, craft and art work, tablc 
gamcs, dancing and practice for the presentations to the community, community 
riiccti tigs, hol iduy and spccial programs, film scrcenings, tutoring, musical 
programs, or pcrhaps an information resource center for young and oldcr tesidcnts 
related to heitlth and iinancial issues, and other special needs support for senior 
citizcns and pcoplc with disabilitics. 

Shanlier Rcply Midavi t  11 6. “Iiistead, all of these possible coiiiiiiuiiity iiscs wi I1 bc clisplaccd by 
a conimercial bar and restaurant operating from 7 a.m. to midnight every day o I‘ thc week.”2’ 
Plaintiffs’ licply Mcnio at 14. Defendants' assertions that the comiiiuiiity-basctiisc(i activities can bc 
movcd clscwhere in the park are problematic, given ihe lack of other shcltcrccl space a n d  tlic 
multi-l‘acetecl rcsourccs that a building can provide. 

Likewise, 011 all thc avnilablc cvidciicc, plaintiffs’ claim that deleiidants “arc altcmptiiig to crcatc 
a Iiigh-cnd dcstiiintion restaurant, as opposed to a puhlic amctiity that will serve ordiiiary park 
visitors,” rings true. ‘ l k  l’avilioii restaurant’s proposed prices would iuake broad swaths of  tlic 
public think twice belore entering. Of co1irsc, Cciitral Park’s Boathouse Cafi: is (and the formcr 
Tavern on tlic Grccn was) not iiitendcd for ‘*ordinary park visi tors.” Hut Cciitl-al Park is tnorc 
than big eiioirgh lo get lost in; Union Squarc Park is not. Positioning a restaurant within a large 
park increases the uniqueness o f  the experience and dccreases the disruption of more traditional 
park purposes. [Here, that equation is reversed. 

Ilcfciidaiits rightly tout the discrctioii of tlic Parks Commissioner to overscc our parks. Indeed, 
in 795 Filih Ave. c‘orp. v Ncw York, 40 Misc 2d 183, 193 (Sup Ct, N Y  County 1963), Justice 
Marlcowitz obscrved that “As times change, park uscs change, and . . . thc Ncw Yorlc City C‘hartcr 
gives thc C‘ominissioncr O C  l’arks abundant discrction to s a M y  cliaiigiiig concepts of‘ parlcland 
use.” Ilowcvcr, that does not mean that hc or she can do whatever lie or slic wants. Tlisceriiing, 
much lcss describing, the “changing concepts of parkland use” is bcyond the scope of  this 
opinion. Wc arc wcll past the Hippie Sixties, but also past the “Greed is Good” 1Gghtics. As wc 
navigate tlie wake of Tlie Grcat Reccssion, Trillion Dollar Deficits, Fiscal Cli t‘l’s, “C)cc~ipy” 
movements and “99% against 1 %” class warfare, we would scein to be in an era of rctrciiclinicnt 
and austerity, not conspicuous consumption and luxuiy, suggesting modcst, toned-down park 
uses. 

All things considcrud, including the small size and largc crowds of TJnion Squarc I’ark; tlic 
commercial character of tlie encircling neighborhoocl; tlic plethora of nearby rcstiiurants of e \ ~ r y  

23 During thc six-month proposed restaurant operating season. 
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description .j List beyorid its pcrinictcr; the prominence and importance of tlie l’avilion; tlic 
restricted views therein; and the opcratiiig hours and prices to be charged by thc proposccd 
restaurant, and based 011 thc record at this shgc  of the litigation, this Court Iinds that plnintitTs 
likcly will wccccd in proving that tlie proposed restaurant would bc “in” tlic park, hut not “of” 
tlic park, would bc a “park restaurant” in iianie only, and would not scrve ;I “pa rk  1xirposc.”24 

- I .case or  License 
The sccond ~ I ’ O I I ~  (if the instant niotioii is biised on plaintiffs’ sccoiid causc of action. clainiing 
that the Concession Agrccmcnt is a “lease,” rather than a “license,” wliicli would rcquirc Statc 
legislative approval even il‘ the restaurant were dcciiicd to be for a “park purpose.*’ Sec wicrally, 
Millcr v Vity ofNcw York,  15 NY2d 34 (1964); acclord Terrell v Moses, 4 A112d 171, 172 ( I ”  
Dept 1957) (“ i f  tlie agreeiiieiit in  clucstion be a lcnsc, the [Parks] coiiimissioncr iiiay not enter 
into it”). 

In this Court’s vicw, cvcii a cursory coilsideration of‘ the Concession Agreement (Plainti I‘fs’ I h h .  
8)  belies its s ~ l f - p ~ o c l ~ i l i ~ l t i ~ ~ i i  to bc a liccnsc and shows it to bc a Icasc. ‘I’hc csscllcc ot’thc 
agreement, “the deal,” is that Chef is to invest inore lhan a inillion dollars to construct tlic 
restaurant and its appurtenances, and to pay the City the grcatcr of a f?xcd fcc o r  3 pcrccntagc of 
the gross rcceipts, and the City is to transler possession ol the Pavilion and thc ncccsswy outlying 
arcas for a 1.5-ycar term (allowing C l id  to rccoup its costs and pmtjt to the tunc ot’$I5,000 ;I d a y  
[according to C‘hcPs request for a particular undertaking amouritl). On its iiice, that sounds lihc 
an ordinary, cvery-day lease. 

Defendants havc, Iiclpfully, cnumcratcd thcir niain arguments (Uross-Moving Mciiio of I,aw, at 
28-3 1). First, and most obviously, they note that the Coiicessioii Agreement calls itsclr i i  

“Liccnsc Agrccmcnt.” I Iowcver, the label applied by the parties is not dctcrminativc. Willian!: 
v Hylan, 126 Misc 807, SlO-11 (Sup Ct, NY County), affcl217 AD 727 ( I “  Dept 1926); Millcrv 
City of Ncw Ynrk, 15 NY2d 34, 37-38 (1964) (finding a lease rathcr tliaii a iiicrc “rcvokablc-at- 
plcasul-c liccnsc”). 

r)efendants note (Cross-Moving Memo at 28) that in Lordi v County O ~ N X S N I ,  20 h112d bSX, 
659 (2d Dcpt), affa 14 NY2d 699 (1 964), tlic Court statcd that “[tlhough the labels attached to an 
agrccmciit do not prcclude the construction by the court of the effect o l  its provisions, the 
descriptions . , . arc necessarily factors for considcration to determine the intent o f  the parties.” ln 
this Court’s strong, and oft-stated, vicw, the “intent of the parties” is the relevant inquiry whcn 

”’ 111 rcaching this conclusion, this Court iiecd not and docs not reach or address ;i myr iad  
of other arguments propounded by plaintiffs, such as the alleged ulterior motives (if‘ not sinister 
purposcs) o f  the proposed restaurant’s proponents (see, e . g ,  Plaintiffs’ Reply Meino at 15-1 C,), or 
other analogies and comparisons, such as to the similarly-colonnaded pavilion in “Chinatown’s” 
Co l~ i i i i b~ i~  t’ark (used for “coniiiiunity” purposes, z g  Plaintiffs’ Exli. 23), tlie IJnion Squarc 
Greenmarket (run by a non-profit organization with a Zeitgeist different from Clie1’ s), and the 
Bryant Park Cafc (approved by the State Legislature in or about 1984). 
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the parties arc, later, lighting in court bctwccn thcmsclvcs. ~-iowcvcr, herc, the interests of the 
parties to the sub.jcct agreement are coiiipletely aligned. Plaintiffs obviously had no dircct role in  
drafting the agreeiiieiit and should iiot be bound thereby. In any event, tlic “intcnt o f  tlic parties," 
i.e., thc goal ol‘ both the City defendants and Chef, was, i t  seems, to transl‘er possession of park 
property for 15 years, without State legislative approval, in the way most likely to  survivc 
judicial scrutiny. Apparently, in an example of the tail wagging the dog, instcad of ctitcring into 
the obvious “lease,” the parties have tried to shoehorn lease terms into a licensc lraiiicwork.” 

Second, dcfciidants note (C‘ross-Moving Mciiio at 28) tliat “tlic Parks Ilcpartmcnt did tiot ccdc, 
nor intend to cedc, ahsoluk dominion and control over the subject prcmiscs.” Onc would liopc 
not! ‘l’liis is, after all, public property. ‘l’lic C‘onccssion Agrccmcnt provides that tlic I’arl<s 
Department can dictate, c i r  at least vcto, all “plans, schcdulcs, serviccs, hours 01’ opcrutioii, iiicnii 
items, priccs,” ctc. So in  theoty, the cook could hardly slir the soup without permission lrom thc 
Parks Dcpnrtmcnt. But what would actually happen in practicc? Obviously, Clicf would contr’nl 
the day-to-day operations. In fiiidiiig a “license” actually to be a lease, the Miller court noted that 
“‘l‘hc controls arc as to  priccs, tiiiics of operation and choicc of employees, ctc., ratlicr strict a id  
dctailcd but 110 tiiorc than would reasonably bc deinandcd by a carefiil owncr as against a lesscc 
for such a business LISC and for so long a term.” In any event, even if this factor, arguciido, werc 
found to favor defendants, 110 otic factor is dctcrminativc. 

Third and linally, Section 3.2 of the Concession Agrcciiiciit provides that it is “tcriniiiahlc at will 
. . . at any timc; Iiowcvcr, such termination shall not be arbitrary and capricious.” 1 he parties 
licrcto havc engagcd in an extended, abstruse debate whether an agreement can be considcrcd 
tcriniuablc-at-will i f  tcniiiiiaticin caiinot bc arbitrary and capricious. Overall, plaintifls seen1 to 
have gotten the better of the argument. If termination of an agreement caiinot bc arbitrary and 
capricious, then i t  must bc for a reason (or, as lawycrs like to say, “for cause”), meaning, dcspitc 
defendants’ vigorous arguments, that it is not terminable-at-will. Also, defendants’ position 
simply proves too much; would tlic City, one day into the 15-year term, terminate, costing Chef 
well over 21 million dollars, and lcaviiig it with no recourse? As plaintiffs note, the rcco~~rsc is ;I 
lawsuit (which C’licf utidoubtcdly would iilc faster than you can broil a filet mignon). ‘I’hc C’ity’s 
and Chefs  public coninleiits suggest a long-term relationship. Would thc City ask Chi‘ to pick 
its bags and leave because the City dccidcd to build a bocci court? Would that be “d>itrary anci 
capricious”’? Courts should iiot be cynical, but neither should tlicy be naive. Experience dictates 
that i f  this restaurant starts, it will tiot stop, whatcvcr tlic Coiiccssioii Agreement says. 

r 7  

In the h a 1  analysis, the Concession Agreement appears to be a lcasc iiiasquerading as ;i license, 
given the long term ( 1  5 years); the reason for such a long term (to allow the concessionaire to 
recoup its initial capital invcstmcnt); the coticcssionaire’s day-to-day control ovcr thc spacc; und 
the conditional nature 01 the revocation clause. Simply put, Chef has assumed a large risk in 
hopes of garnering a large reward. Courts that Iiavc scrutinizcd similar agreements havc l b u i ~ c l  

Spealtiiig of tails: “lf you call a tail a Icg, how many lcgs does a horse liavc? Four, 25 

calling a tail a leg docs not iiiakc it a leg” (attributed to Abraham Lincoln). 
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them to bc Icascs. Gushec v City oINew York, 42 AD 37, 40 (1 899) (“this agreemenl, 
involving, as it  did, the possession of real cstatc and the payment of‘a monthly rcnt for it, was 
practically a leasc”); Miller v Ncw York, 15 NY2d 34, 37 (1964) (finding agrccmcnt to bc a loasc 
based, in part, on “exclusive use of a specifically boundcd . . . area; a 20-year tcrm; rciital l i d  a1 
a percentage of gross rcccipts; and construction and repair by grantee at its own cost ol‘extcnsivc 
buildings [e&.]”); Willjams v Hylan, 126 Misc 807, 808 (1 928) (agreement requiring signilicant 
initial investment held to be lease). Doubt, if tlierc bc any hcrc, sliould bc rcsolved against parh 
encroachment. Miller, 15 NY2d at 37 (“But even if therc wcrc a doubt about it . . . i t  would be 
our duty to deny tlic existence of the power.”) (citation omitted). 

In sum, this Court linds that plaintiffs arc liltcly to prevail on their argumcnt that thc Conccssion 
Agrecmcnt is a lcase that clefendants had no right to enter into, as they failcd to ohtaiii Statc 
legislative approval. 

lrrcparable Harm 
Plaintiffs will suffer irreparable harm if a prcliiiiinaiy jiijunctioii is dciiicd and they ultiriiatcly 
prevail on the 
Nassau County ZOOS), affd 78 AD3d 877 (2d Dept 2010): 

u, C‘apruso v Village of Kinczs Point, 34 Misc 3d 1240(A), ”7 (Sup C‘t, 

Tlic threatened alicnation or altcration of parkland in and of itsclf is rccognizcd as 
irreparable injury warranting the grant of teniporary injunctive relief. (State of  
New York v City ofNew York, 275 AD2d 740; Smith v State, 153 AD2d 737; 
Dass 13uilding C‘orp. v Villam of l’omona, 142 AD2d 657). 

Money could not adequately compensate plaintifls and other park users; you do not lose iiioncy 
by losing parkland. 

Mancing  of the Equitics 
A balancing of‘the equities favors plaintil‘fs. If plaintiffs are denied a preliiiiiiiary iiijiunction, but 
ultimatcly prevail, they will not be ablc to usc portions of thc park for an cxtciidcd period of 
timc, tinic that can ncvcr bc rcplaccd. If plaintiffs arc grantcd a prcliniinary iiij unction m d  
dcfcndaiits ultimately prevail, the projcct will be delayed, but can thcn move Ibrward. Givcii tlic 
history of the City’s proposal, iiicliiding the prior litigation and the intense opposition li.om some 
quartcrs, the itistarit lawsuit was not just predictable but incvitablc. liidccd, tlic Conccs4on 
Agreement provides for what it detiiics as “‘The Litigation.” See generally, Doe v Dinkins, 192 
AD2d 270, 276 (1” Dept 1993) (“defendants claim of hardship . . . is . . . negated by the notice and 
warnings they have received”); Capruso v Village of Kings Point, 34 M i x  3d 1240A, ”7 (Slip 
Ct, Nassau County 2009), affd 78 AD3d (2d Dept 2010) (burden of construction delay “caniiot 
ovciridc thc fuiidarncntal principle of the Public ’Trust Doctrine, to ~ d ,  legislative approval 
before coiivertiiig the use of parliland to a non-park purpose”). 

?‘’ ‘I’hc Court is surprised that this issue is even being contested. 
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For the foregoing reasons, plaintiffs are entitled to a preliminary injunction. 

A priiicipal o T  Chef asks that any preliminary injunct ion be conditioned on plaintiffs posting a 
1.35 million clolliir Lindcrtaking (based on lost profits ol$15,000 a day, for 00 days). (jive11 thc 
civic iiaturc of this lawsuit, and iiiimclful of Justice Soloiiion’s $100 bond reqiiireiiient i l l  similar 
litigation, the preliminary inkjunction is conditioned on plaintiffs posting an mdcrtaking of 
$1,000. 

Cross-Motion 
Defendants’ cross-motion to dismiss or lor summary judgniciit necessitates a brief looli tit 
plaintiL‘ls’ third caiise of action, scelciiig to eiijoiii the use of the southcrmnost area of tlic parb [o r  
tlic I-loliday Marltct. According to Charlcs Kloth, tlic Parks Department’s Director of 
Concessions (Cross-Moving Afijdavit 11 8), vendors sell “liandcrafted itcms, art, uniqw gifts, fiiic 
cralied jcwclry and rclatccl itcms, and holiday-related h o d  and bcvcrage items such ;is holiday 
cookies and applc cider.” Thc connection between these items and parltlaiid is Icf’L to thc 
imagination. I’IaiiitXf C r d t  has a diffcrcnt take (Reply Affidavit 7 29): 

Starting a wcclc before ‘l’hanksgiving and continuing for thc next six wccks, a 
sizeable part of tlic south plaza . . . is turned into a slmpping mall. An asscmblagc 
of booths the size of a small tent city is erectcd and hawkers sell incense, sciirves, 
ornamcnts, soaps, rings, bracelets, pendants, teas, candies, sweaters, hats, dresscs, 
glovcs, pu~zlcs, toys, house wares and other merchandise of thc kind that is . . , 
sold in thousands or  other placcs. The City cven rciiiovcs tables, chairs and 
otherwise periiiaiieiit park bciiclics to accoiiiiiiodate this commercial activity. The 
Holiday Market is the very antithesis of park use. It is pure, crass commercialisin, 
which lias as its only excuse for usurping public park space that it brings at  least 
$1,000,000 to the City every year. 

See also, Slianlcer Reply Afklavit 11 12 (claiming lloliday Market “turns our beautiful and 
precious South Plaza into tl shopping niall mobbed with fienzied shoppcrs.”). 

Whether the Holiday Market sells “utiiquc gifts” or, rather, garden-variety items “sold in 
thousands of other placcs” is irrelevant; nothing in the definition of “park” encon~passw a 
merchandise mart, whcthcr it is selling baubles and trinkcts or high-end, hanct-crafied handbags. 
As plaintills pronounce (Plaintiffs’ Reply Memo at 29-30), ‘The detiiiitioii of a park may have 
passed beyond Olmstead’s Lsk] pastoral vision, but . . . it has never includcd shopping Iir 
consuiiicr iiicrcliandise.” Photographs of the Holiday Market in full swing (Plainti~ls’ Exh. 25) 
depict a scene nic)re like an outdoor Walmart on Black Friday than dedicatcd parkland. I’laint 
also plausibly allege that the Market iinpedcs pedestrian park crossings. Greitzer Reply Affidavit 
1 19. Whilc the IToliday Market use of the park is tcmporally and spacially limited, i t  is hardly 
dc minimis. 
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Suffice it to say that were this Court to grant summary judgment to either side on this cause of 
action, it would not be in favor of defendants. See axierallv, 795 Fifth Ave. Corn v City of Ncw 
- York, 13 AD2d 733, 734 (Ist  Dept 1961) (L‘tke construction of a department store in Central i Park” would be illegal per se). Thus, the cross-motion is denied. 

Conclusion and Disposition 
For the reasons set forth herein, defendants’ cross-motion to dismiss or for summary judgment is 
denied; plaintiffs’ motion for a preliminary injunction is granted; and defendants are hereby 
restrained from altering the Union Square Park Pavilion to accommodate a restaurant and/or bar, 
from granting any further approvals to do so; from implementing the March 26, 20 12 “License 
Agreement” described lierein (Plaintiffs’ Exh. 8); and from actually operating a restaurant and/or 
bar in the Pavilion, or a food kiosk nearby, all without State legislative or court approval, 
conditioned 011 plaintiffs posting an undertaking of $1,000. 

@ Dated: January 8, 20 13 
Arthur F. Engoron, J.S.C. 

.- 

I 
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