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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 61+

X
BALESTRIERE FARIELLO,
Plaintiff,
-against- ' Co Index No.
CHECKMATE HOLDINGS, LLC, vJOE BOBKER and .  116159/09
ELI BOBKER,
Defendants.
, X
CHECKMATE HOLDINGS, LLC, JOE BOBKER an
ELI BOBKER, ’ :
Counter-Plaintiffs,
-against-
BALESTRIERE FARIELLO, ) od
Counter-Defendant: | ;
: : X
ANIL C. SINGH, J. : : S,

The following motions are consolidated f(;r dispésition. ‘

Plaintiff moves for leave to amend its amended complaint (Mot. Seq. No. QOS). Plaintiff
also moves to dismiss the counterclaim.s of defendants Checkmate Holdings, LLC (Checkmate),
Joe Bobker (Joe), and Eli Bobker (Eli) (Mot. Seq. No. 006).

Plaintiff, a law firm, alleges in its complai.n_t that defendants approached it in April 2009
regarding a financial dispute with Jeffrey Koo and Grand Pacific Holding, Inc. (Grand Pacific)
over property holdings in 'Westchester, New York. On April 23, 2009, via email, plaintiff sent a
retainer agreement describing the scope of representati’on and the nature of a conting;:ncy fee

arrangement, should defendants decide to engage the firm. On May 19, 2009, Joe, in his alleged
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capacity as principal of Checkmate, signed this agreefﬁent:

Plaintiff claims that from April 2009 luntil Octobgr 2009, it worked for defendants.
Subsequently, plaintiff asserts that Joe had failed to disclose certain information about himsélf,
speciﬁcal‘ly, that he was not the principal of .Checl'(mat‘.e. On October 23, 2009,’ defendants
terminatéd their relationship with plaintiff, and plaintiff drafted and executed a stipulation |
designating a new counsel for them. Plaintiff thereafter commenced a suit to recover unpaid

fees.

The complaint herein originally alleged claims for fre;uduient inducement, breach of
contract, account stated, quantum ﬁeruit, promis's:(?ry estoppel, and promissory fraud. Plaintiff
latér withdrew the account stated claim. Defendants moved fér dismissal of this complaint,
based on failure to state a cause of action and documentary evidence. They asserted thé-ll plaintiff
was seeking recovery on the theory that Chéckmate bwed it vig an ﬁourly fee basis, contraﬁ to
the retainer agreement. | |

In a decision and order dated May 19, 2010, Justice James Yateé granted the ﬁotion to
dismiss. Upon appeal, the Appellate Division, First Departfnént, in an order dated March 3,
2011, affirmed the decision, except for the quantum meruit claim, which it upheld. .Balestriere
Fariello v Checkmate Holdings, LLC, 82 AD3d 437 (1* Dept ;’201 1). Plaintiff now moves, for-
leave to replead its fr.audulent inducement claim, apd to add new c[aims, soundinglin defgmation
énd violation of section-487 of the Judiciary Law. | _

THE MOTIOI:{_ Té AMEND

Plaintiff argués that this motion is not prejudicial to defendants, nor does it lack merit.

Plaintiff contends that when the Appellate Division dismissed the original fraudulent inducement



claim, it was due to a failure to plead the claim with sufficient partivcularity, speciﬁcally, to allege
reasonable reliance. Plaintiff states that the dismissal was not with prejudice, and that it could
cure the defects of the original claim in an arrtendedl corrtplaint. The culrr‘ent claim alleges that
defendants misrepresented that Joe was a principal and leading decision-maker at Checkmate.
This is alleged to be the basis of the parties’ conttactual relationship. Plaintiff alleges that Joe
lacked the legal ability to bind Checkmate to the agreement and had no financial liability
regarding any future judgments. Eli, Joe’s son, a 99% prtnctpal of Checkmate, was the alleged
party actually concerned about his and Checkmate’s liability. Plaintiff alleges a conflict of
interest between the two Bobkers. According to plaintiff, had it known of the truth of Joe’s
relationship with Checkmate, it woul;t have not engaged itself in defendants’ legal matters.

The two additional claims that lplaintiff proposes involve defamation and violation of the

Judiciary Law. Regarding defamation, plaintiff alleges that, on May 24,2010, Joe filed a

Department Disciplinary Complaint (DDC) against firm member John Balestriere (Balestriere)

with the Appellate Division’s Department Disciplinary Committee (the Committee). Plaintiff

was notified by the Committee of this DDC on Juﬁe 22,2010. Later, according to plaintiff, Joe
produced the DDC to counsel for vario.us third-party defendants in the action brought by Grand
Pacific against defendants. Plaintiff alleges that the DDC is a false and defamatory document
which states that plaintiff defamed and threatened Joe; refused to return defendants’ escrow
funds; and violated the attorney-client privilage by c’ommencing this present suit.

The other new claim alleges that Elt violated section 487 (1) of the Judiciary Law by

attempting to deceive the court by filing altered court documents as attachments in support of

defendants’ answer and counterclaims. Although not a claim in this amended complaint, -
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plaintiff also alleges in this motion that Joe violated section 90 (10) of the Judiciary Law by

publically disclosing the DDC, alleged to be a conﬁ(iential document, as the Committee’s
investigation of the firm pursﬁant to this DDC is still pending. |

In opposition to this motion, defendants argue that the proposed fraud claim is meritless.
In the original complaint, plaint‘iff alleged that Joe misreprese_n.ted his relationship with the
“Bobker Group,” defined as the Bobkers and éheckmate; prior to the execution of the retainer
agreement. The Bobker Grou;) was allegedly doing Business as Checkmate. In their motion to
dismiss, defendants asserted that piaintiff’ s reliance was not established because Joe could not
have misrepresented his relationshi}; with the Bobker Group, because the Bobker Group was
merely a shorthand term for Joe, his sons‘ Eli and Ben, and the various cérporations and
partnerships controlled by them. Moreover, the Bobker G}oup was not a party in any of the
Grand Pacific litigation. The Supreme Court coﬁsidered this argument in granting the motion.
Defendants also assert that the Appellate Divisioﬁ confirmed the lower court order with respect
to the fraud claim. Now, defendants argue that the repleaded claim fails again to particularize the |
fraud, specifically as to reliance. |

Defendants argue that the additionall claims should not be permitted. They state that Joe
should not be held liable for bringing a DDC. They clz;im that a copy of the DDC is not -
submitted with the moving papers, and that there is no proof Qf its falsity. Defendants also
dispute the claim that Eli intentionally deceived thé court in his court filings. They contend that,
at most, plaintiff can allege mistake or inadvertent omission, since plaintiff is essentially alleging
that some veriﬁcatibn of papers was missing. |

In reply, plaintiff argues that the new fraudulent inducement claim is validly pleaded.
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According to élaintiff,' the elements Vfbr. defamation h_ave be?en‘ alleged, and the public disclosure
of the DDC violates the Judiciary Law. Regarding Eli’s al_‘leg.ed' attempt to deceive the court,
plaintiff argues that the very intention to deéeivé the‘court is actionable under the Judiciary Law,
and a plaintiff need not demonstrate that thé 'court'V\"aé deceived.

Plaintiff states that it did not attach the DDC to its papers because of thé confidentiality
imposed uncier section 90 (10) of tuhe Judiciary Law, but hﬂoted in its: papers its wiilipgness to
share the DDC with the court in camera, if n-ecessaryj.

“[L]eave to amend a‘pleading should generglly Be freely granted, but the party seeking
amendment has the burden of establishing the_,mgf’:i‘t Aof the proposal. iLeave to amend a complaint
should be denied where the claim is palpably in;uf\ﬁci‘ent.” Manhattaﬁ Real Estate Equities-
Group LLC v Pine Equity NY, Inc., 27 AD3d 323, 3 23 (1* Dept 20(‘)6),/citing Bencivenga & Co. v
Phyfe, 210 AD2d 22 (1% Dept 1994). . L

“In order to sustain a cause of action for fraudulent inducement, plaintiffs must show

‘misrepresentatioh or a material omission of fact which was false and known to be false by

] 1
il

defendant, made for the purpose of inducing the other party to rely upon it, justifiable reliance of

9y

the other party on the misrepresentation or material omission, and injury [citations omitted].

¢

Shea v Hambros PLC, 244 AD2d 39, 46 (1% Dept 1998). To show reliance, plaintiff must

7

demonstrate that it was induced to “act [or] .refrair.l from acting” to its detriment by virtue of the
alleged misrepresentation or omission [citation 6mittéd]. Id.‘at 46.

In the proposed amended complaint, plaintiff specifies the misrepresentations and
material omissions. It alleges that Joe mis“représénted .thatlvhe was'a principal of Checkmate and

AN

had the -authority to bind Checkmate to the retainer agreement, and that Joe and Eli’s interests
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were aligned in the suits involviﬁg Grand P'aciﬁc_’., Other alleged misrepresentations were that
. i ! ; \ . . N
defendants were not liable for the promissory notes in the underlying litigation, and that Grand .

Pacific defrauded them into a loan agreement. Plalntiff asserts that this is untrue. Omissions
alleged in the proposed amended complaint include Joe’s failure to d}isclose his not being a
principal of Checkmate and Joe’s failﬁre to disclose his history of not compensating his lawyers
for services rendered. The proposed amended‘complaint alleges that Joe and Eli, on behalf of
Checkmate, repeatedly made false statements or mate\rial omissions to members of the firm. As

|

for reliance, plaintiff alleges that, preceding engagement, it had conducted reasonable due’

diligence regarding defendants, and believed that Checkmate d/b/a the Bobker Group was a

successful company. Its reliance on Checkmate’s reputation led to the execution of the retainer

agreement. Plaintiff alleges that the reliance resulted in damages.which it seeks to recover in this
/ ‘ .

suit.

The court finds that plaintiff ‘has not made out a claim for fraudulent inducement. The |
repleaded claim has been drafted With more partieularity than.th‘e previous claim and reliance has
been specified. However, the reliance upon the rep_uiation of Cheekmate is not the same as the
reliance on Joe’s reputation asAa replesentative of Checkrr)ate. Moreover, the element of
damages has not be clearly alleged. Damages have to be-the allegecl consequences of the
inducement. The claim shall be denie.d’. ‘ g

Turning to plaintiff’s claim ef defamation, that term is defined as the making of a false
statement whicl1 tends to “expose ?llle blaiptiff to public._co‘nte‘mpt, ridicale, aversion or disgrace;

or induce an evil opinion of him in the minds of r"ight—thinking p'ersoﬁs, and to deprive him of

their friendly intercourse in society [citations-omitted].” Foster v Churchill, 87 NY2d 744, 751

6




(1996).

Pursuant to CPLR 3016 (a), the paii‘i’culz;r defamator); words shall be set forth in the
complaint, but their application to 4p.laintiff may be stated generally.

This claim is brougﬁt against Joe_aﬁd rélateé to his/ -public.disclosure of the DDC to third
parties. Plaintiff h;S made a general ,é}legatibn against Joe." The alleged defamatory statements
are that plaintiff defamed and threatened Birﬁ; that plaintiff mis'uéed and refused to return escrow
money; and that plaintiff \!/iolated the attg\rney-client privilege in commencing this action.
Plaintiff alleges ihat all these statements were made in thé DDC and are false;

The court finds that plaintiff has rr;gde o'ut an adequate:claim for defamatiqn. The ‘claim
is acceptable and amendment is permitted. - )

"The Judiciary Law clajm is brought against Eli. Plaintiff élleges that Eli, V\)/hO is a ‘
licensed attorney, filed false papers reiafed to the answer and cc;untérclaims broug}{t by
defendants. Defendénts are arguing~that p}_aintiff’ s conduct- aé thei‘r legal representétive in the
Grand Pacific litigation am_g)unted to.mal.p.r'a'ctice or he,gligen?e. With the answe:,r, Eli allegedly
submitted papers prepared in th(; Grand Pac;iﬁlc litigation, apd ’failed to disclose that Joe had
verified these papers. Plaintiff alleges that this is an attempt to mi__sléad the court as to plaintiff’s
preparation of that litigation, and is é;violation c‘)f éection 487 ( 1) of the Judiciar._y Law.

Section 487 (1) providés that an a{ﬁomey who is .guiity of any deceit, w\ith intent to

deceive a court or any party, is guilty of a misdemeanor, and forfeits to a party injured treble

damages, to be recovered in a civil suit. The court does not find that the allegation made against

Eli rises to the level of deceit, which requires a criminal offense under the statute. The claim is

without merit, and amendment is precluded. -




THE MOTION TO DISMISS THE COUNTERCLAIMS

On April 18, 2011, ;iefendants éerved an ansWe; to the amended cOmp]aiht which ’
contained counterclaims sounding in negligence and/or gross negligence, breach of contract,
breach of fiduciary duty, injuncéive relief and defématjon. :

Plaintiff moves for dismisﬂsal of these coun_’ggrclaims on the gropnds of failure to state a
cause of action, statute of limitations and décuméntary evidence. First, plainti}f argues that the .
fact that defendants decided to serve the counterclaims over a ye-:ar after the filing of the amended
complaint indicates the baseless nature of these coun}erclaims. Plaiﬁtiff further contends that
these counterclaims constituté a form of abuse and harassmerit.

Second, plaintiff refers to the Grand Pacific litigation in which it had been previously
involved. One action, brought in Sul‘)reme Cour\t,‘ New York County, involved Joe and Eli, was
captioned Grand Pacific Finance Corp. v 97-111 Hale, LLCf et al, Index No. 601164/09 (New
York Action). In the New York Action, Grand Pacific sought loan r_‘epaymenffromdefendants
pursuant to promissory notes and guarantees executed by them. The Bobkers, sued individually
as guarantors, sought a defense of fraudulent inducement. As determined by the Appellate |
Division, First Department, a summafy judgment mofidn brought by Grand Pacific with respect
to the notés and guarantees which was granted by the Supreme Céurt was confirmed on the
ground that the unconditional nature of the instruments effectively barred any defenses brought
by the Bobkers. Grand Pacific Fin. Corp. v 9'7-1]7 Hale, LLC, 90 AD3d 534 (1* Dept 2011).
Moreover,‘ the Appellate Divisidn, First Department, held that the Bdbkeré had not suslain’ed any
damages caused by Grand Pacific’s actibns or omissions. —

Plaintiff states that defendants brought these present counterclaims against it because of




[* 10]

its conduct as their prior legal representative in the Grand Pacific litigation. Plaintiff denies that
it acted improperly as a legal representative. For exampie, plaintiff claims that it cpuld not assert
that the Bobkers did not default in their loan repayment when there was clear evidence
contradicting this. Plaintiff also claims thaf defendants reviewed and approved the pleadings
made by plaintiff during its period of representing them. According to plaintiff, the firm’s
conduct is protected from liability as it relied on its professional judgment in determining the
course of litigation.

Plaintiff specifically responds to the defamation counterclaim. Here, defendants allege
that plaintiff defamed Joe by noting in'a pri~vate.emai'l Wit\h his subsequent counsel and his son
that Joe, by signing the engz{gement letter, had éofnm_itted forgery. l;laintiff argues that this
counterclaim is barred by the one-year statuté of limitations for defamation claims; that Joe in
fact committed forgery; and that defendants have failed to adequately allege any damages.

Plaintiff argues that the counterclaims for breach of contract and breach of fiduciary duty
should be dismissed because they are duplicative of the malpractice counterclaim. Finally,
plaintiff moves for dismissal of the injunctive relief counterclaim on the ground that defendants

have not properly alleged any of the elements necessary to obtain either a preliminary or

- permanent injunction.

In opposition to this motion, defendants contend that plaintiff committed several acts of
malpractice as their counsel. According to tHem,.during the Nevx\/ York Action, they repeatedly
advised plaintiff that the notes in question were invalid and could not be paid due to the alleged
fraudulent conduct of Grand Pacific. Hdwever, plaintiff .pleaded in their papers that they

defaulted on the notes in question. Defendants argue that this was an incorrect admission ‘which
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eventually led to the granting of Grand Pacific’s summary-judgme'nt motion.
Defendants also state that plaintiff also ﬁled only‘one' afﬁdavit in opposition to Grand .

Pacific’s summary Judgment motlon made srmllar mcorrect adm1ss1ons in thelr behalfina

Westchester County action brought by Grand Pacrﬁc (the Westchester Actlon) threatened

defendants with respect to legal payments; and 1mproperly held escrow funds. They argue that ‘

plaintiff’s arguments in favor of dismissal are insufficient and cOnclusory..

In reply, plaintiffasserts‘that _defendants’ opposition lacks evidentiary value because of
their dependence on an afﬁrmatlon from their,persdnal"(:ouhsel.' Plaintiff states that the Bobkers

cannot deny that they defaulted on the1r loans in the underlymg lmgatlon and as a result of the

Appellate D1v1sron s decision, the counterclalms are barred Moreover plaintiff states that the

3

Bobkers verified defendants’ papers in the New York ACthI]

'/ T
A :

Plaintiff avers that the Westchester Actlon is pendlng, and smce the claims there have

not been adjudicated, defendants _have not sustamed any damages as a result of 1tsrepresen_tati0n

of them in that suit, and any such counterclaims are, at b'est, premature.
) Plaintiff notes that defendaﬁnlts h_ave.failed' to address the .oppositlon to their counterclaims
based on breach of contract and br!e'ach of llduciary dut'y.

Generally, on a motion to Ildismissv,b'lrought pursuantto CPLR 321 l the court must accept - "

-

the facts as alleged as true and determine whether the facts as alleged fit within any cogmzable ‘
legal theory See Bishop v Maurer 33 AD3d 497 498 (1% Dept 2006) ajj’d 9 NY3d 910 (2007). ‘
“The court however, is not requlred to accept factual allegatlons or accord favorable mferences,

where the factual assertrons are plamly contradrcted by documentary ev1dence ” Id. at 498.

“Dismissal under CPLR 3211 (a) (1) is warranted only 1f the documentary evidence submitted -

10 o
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conclusively establishes a defense to the asserted claims as a matter of law.”” $11 W, 232

. Owners Corp. v Jennifer Realty Co., 98 NY2d 144,152 (2002), rquoting Léon v Mar(inez, 84
NY2d 83, 88 (1994). R N
Defendants allege that plaintiff indulged 'inlnegligent conduct during its tenure as thei'r
lggal representative. They claim tha; the defense made by plaintiff in the New York Action was
contrary to what Joe and Eli had wanted. However, \p!aint'iff submits copies of their papers in

that action, which indicates that the admission of a default in payment was verified. Defendants .

“contend that plaintiff should have persisted in arguing that Grand Pacific 'indulged in fraudulent

Y

conduct. o N
~“An action for legal malpractice r¢_q’uire$ proof of the attorney’s negligence, a showing
that the negligence was the proximaté’. cause of the plaintiff’s inj ury,l and evidence of actual
~ damages.” Gladstone v Zi.egle.r, 46 ADsd 366, 366 (1* Dépt 2007). “'I:o prevail in a legal
malpractice action, fhe plaintiff musi prove that the a;tfomeys were negligent and that a recovery
would have been obtained but for that r;egligénc'e.” beLeqn v Sonin & Genis, 303 AD2d 291,
292 (1% Dept 2003). ‘-‘Attomey‘s may sélect am.oflg_/réasonab'le courées of action.in prosecuting

their clients’ cases without thereby committing malpractice, so that a purported malpractice claim
. .. " ) o i i

that amounts only to a client’s griticisni of counsél’; strategy may be dismissed [citation ‘
omitted].” Dweck Law Firrr; v Maﬁn, 28% AD2d 292, 293 (1 Dept 2001). |

The court finds that defendants’ ailegationg do not rise to the level ;)f professional
negligence. That plaintiff was L'm‘succvesvsful‘in defeating /Grahd Pacific’s summary judgmeht.
rﬁotion does not indicate unreasonable cénduct which could define negligence. This

o

counterclaim shall be dismissed.

11
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N

Defendants do not address plaintiff’ s argument that the counterclaims for breach of
contract and breach of fiduciary duty should be dismissed as duplicative of the negligence

counterclaim, where each counterclaim seeks the same damages. See Bernard v Proskauer Rose,

) LLP, 87 AD3d 412,416 (1* Dept 2011). The argument is valid, and the court shall dismiss these

.
~

counterclaims. ,
‘The injunctive relief sought shall be dismisséd. “Injunctive relief will bé afforded only in
those extraordinéry situations whére plaint-iff has ‘no adeq_uate rg:medy”at law and such relief is
necessary to avert irre_parable injury".” Ch/icago Researqh & ‘Trading v New York Futures &.
Exch., é4 AD2d 413, 416 (1* Dept 1982). :rhis.would apply to counterclaims as'well. It is
apparent that defendants could aﬁain sufﬁcient relief in the form of Idafnages. |
CPLR 215 (3) provides that defamation claims are subjecf-to a one;year‘ statute .of
limitations. Dcfendants allége that Balc?sfriere, a parfner of p_laintiff, emailed a stgtement té Eli -
about Joe, claiming that Joe was guilty of forgery and could Pe_jailed. This alleged act of |
defamation occurred on October 21, 2009. As the answer is datéd April 17; 2011 and‘vx./as filed

. N
on April 18,2011, the counterclaim of defamation.is barred by the statute of limitations.

. ' N . 1,
In effect, plaintiff’s motion to dismiss is granted, as none of the counterclaims are
sufficiently pleaded or timely. o

s

Accordingly, it is
ORDERED that plaintiff Bale'striercFariello’s_motion for leave to amend its amended
complaint is granted to the extent that the defamation claim is permitted, and the amended

complaint annexed to the moving papers, as*permitted, shall be deemed served upon service by

movant of a copy of this order with notice of entry; and it is further

12
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ORDERED that defendants shall serve an answer to the amended complaint or 4otherwise
respoﬁd thereto within 20 days of said service; and it is further

ORDERED that plaintiff’s motion to d'ismis's the counterclaims of defendants Checkmate
Holdings, LLC, Joe Bobker énd Eli Bobker is grah:(ed, and the counterclaims are dis.misscd, with
costs and disbursements to said plaintiff as taxed by the Clerk of the Court; and it is further

ORDERED that the Clerk is directed to eﬁter _] udgment accordiﬁgly.

'

\ HOY. ANIL €, SiNGH
SF;MS‘HCE

DATED: JAN \\ 113
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