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G e Notice of MotienIOrder to Show Cause —-Affrdavnts = Exhibits .. R 1

actren to recover damages for personal rnjurres suffered by Jenrce McGrnIey (plarntlff) as the

= ‘result of a sllp and fall aCCIdent on the srdewalk abutting the premlses Iocated at 145 West 46"‘

: MYSTIC WEST REALTY CORP. dlbla ROSIE
COMFORT INN , THE CHURCH OF ST. MARY

~INC,, and TIMES SQUARE DISTRICT MANAGEMENT  NEW yORK
. ASSOCIATION., dib/a TIMES SQUARE ALLIAN%UNW CLERK'a Om

: \‘,»\;Cross Motlon E, Yes .No

~ SUPREME COURT OF:THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: __HON. PAUL WOOTEN | 'PART .7__
Justice . ‘ . B

~ JENICE McGINLEY and JAMES McGINLEY,

Plarntlffs, o | INDEX NO." ‘ 1 11278/Q§, -

-agalnst- r W . MOTIONSEQ.NO. 003

O'GRADY’S, TREL RESTAURANT INC. d/b/a ROSIE
O'GRADY’S, APPLE CORE HOTELS, INC. d/b/a F ' L E D

THE VIRGIN. EPISCOPAL CHURCH, TIMES g | JAN 15 20'3\ r
SQUARE DISTRICT' MANAGEMENT ASSOCIATION :

Defendants | R

: The followrng papers, numbered 1 to 6 Were read on thrs motron by defendante Mystic West Realty‘ | o
: ,Corp d/bla Rosie o Grady s and Trel Restaurant Ine for summary. judgment o

PAPERS NUMBERED

‘“\jAnswerlngAfﬁdavits-—w—Exhibits Memo)_ =~ 2,345
; ,;‘ReplymgAffldavits(ReplylVIemo) AL B L L V| [ S

Mdtron sequences O “f””and 004 are consohdated fer purposes of dlsposrtron Thrs isan.

\ Street in Manhattan. Plarntlff clarms that she sllpped on a forergn quurd substance caused by

i leakrng garbage bags that had been left on the srdewalk by the defendants The complalnt

e : ‘?::f‘:alleges that the defendants were neglrgent in therr malntenance of the srdewalk adjacent to

o ‘jthelr respective prernlses and/Or Caused and created a defectlve condltfon by depoeitrng leaky

i "'\\"3‘/’1‘ garbage bags in the area where the plarntlff feII F’Ialntrff’s husband James McGinley, asserts a \1, ‘

b derrvatlve claim for Ioss of consortlum :
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In motion sequence 003, defendants Mystic Waest Realty Corp., d/b/a Rosie lVO"Grad“y’s[

o ,:jffaind Trel Restaurant Inc.; move for an order granting summary judgment and d‘ismissing the
:‘ complarnt and all cross- clalms asserted agalnst them in. motlon sequence 004 defendant The:
t Church of St l\/lary The Vlrgrn Episcopal Church (Church) moves pursuant to CPLR 2211 for A
7 an order grantlng leave to renew and/or reargue thls Court s declslon and order, dated

"Deoember 27 2010 ‘which granted defendant Apple Core Hotels Inc., d/bla Comfort Inn §

(Apple Core) motion for summary judgment dlsmlssmg the complarnt and all cross- clalms

asserted agalnst lt and upon reargument dehylng the motion for summary Judgment

Motlon seduence 003

In motlon sequenoe 003 defendants Mystrc West Realty Cerp and Trel Restaurant Inc

| ) "(movmg defendants) move for summary Judgment pursuant to CPLR 3212 dlsmlssmg the
o ,complamt and all cross- clarm asserted agamst them The movmg defendants own andlor
B "L:\ ‘operate and malntarn a restaurant located af 1 49 West 46th Street In support of thelr motion-;
(:movmg defendants pomt to the allegatrons in. plalntlff’s BI|| of Partlculars (BP) WhICh claim that
i the accrdent occurred down the block rn front of the property at’ 145 West 46“1 Street owned by‘ T

- q{,::;i‘the codefendant Church The movrng defendants argue that plamtrff has no vrable clarm

i ‘_‘("",agarnst them because the: alleged accrdent did not occur onthe sidewalk abuttmg any premlses‘ S

v ,‘owned or occupred by the movrng defendants but rather occurred on the sldewalk in front of

the Church

In support of thelr motion, movrng defendants submit an affrdavrt from Noel Leydon

(Leydon) the General Manager of MyStIC West Realty Corp Leydon attests that the movnng
| r‘defendants did not and have not assumed any dutles wrth regard to the removal of garbage
,\ . :‘f:j from the 145, West 46”‘ Street property, nor did they prle or store their own garbage or garbage | PR
bags ln the area ldentlfled by the plaintiff: as the Iocatlon of h|s accrdent Leydon further attests

- thatthe movrng defendants have never performed any work in the area of the: alleged accndent : 3
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“and played no role whatsoeverin deterrni‘ning the manner in which garbage and garba‘ge bags -

“were kept or stored in front of the 145 West 46" Street premlses

In opposition to the motron the Church plaintiff, and the recently |mp|eaded Tlme

o Square Drstnct Management Assooratron argue that summary Judgment is premature as. .
. “'drscovery is outstandmg and that the restaurant s Ieakrng trash bags could have caused the |

i ~accident. The Church has submttted two affrdavrts in opposrtlon to the summary Judgment

motion. The flrst affrdavrt is from the rector of the\Churoh ‘Reverend Stephen Gerth (Reverend

Gerth), who has been employed at the church srnce 1999. Reverend Gerth attests that he has

. been advrsed by his employees on numerous occasions that the restaurant owned by the
o '\movrng defendants whrch adjorns the Church on its west srde has repeatedly placed |ts
| garbage on the sidewalk i in front of the Churoh Reverend Gerth s affldaVlt also states that the
1"alleged date of plalntrff’s accrdent happened to comcrde wrth a visit to the Church by its -
Presrdmg Brshop In antrcrpatton of that visit, Reverend Gerth clalms the Church metrculously
; | prepared to make sure: that its facilities were in therr best condltron and appearance and he is

certain that the Church dld not place or leave any garbage bags |n front of its: property on that

“dater-

The second affrdavnt is. from the Church s porter Marlo l\/lartlnez (Martlnez) who has 5

fbeen employed by the Church smce before the plamtrffs accident and does not speak Engllsh.\r ,

The afﬂdavrt is accompanied by an attested translator affidavit of Dulce: Ramos a professronal B

translator ‘which states that the Martinez Affldavrt has been translated from Spamsh to Englrshjf\

e and attests to the -accuracy of the translatron In hls affrdavrt Martmez attests that he has |

p personally observed garbage from the restaurant placed on the srdewalk in, front of the Church, :

\“VI,and clarms that Church employees have complarned to the restaurant about therr garbage .
o l\/lartmez also d'escrrbes the Church’s routlne procedures for the drsposal of its garbage

e Acoordrng o l\/lr Martrnez the garbage is prcked up on Monday Wednesday and Friday
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mornings and that after the Monday mornlng plckup, the Church does not place any new

 garbage bags onto the sudewalk untll Tuesday afternoon Since the acmdent took place on

Tuesday mornlng, Mr: Martlnez suggests that there could not have been any garbage bags
placed by the Church on ‘the sldewalk at the tlme of the plarntlff’s accrdent

In reply movrng defendants malntaln that the OPPOSItlon by the Church falls to oreate an

lssue of fact and that summary judgment: should be granted They drsmlss the affidavit of -

Reverend Gerth as mere hearsay unSubstantlated by any evrdence They also claim that the
affrdavrt of l\/lartrnez |s defectlve because lt does not tnclude a statement from the translator that

she accurately translated the affldavrt from Engllsh to Spanlsh for the beneﬁt of Martlnez

; \‘\Addrtlonally the movrng defendants clalm that the affrdavrt of Dulce Ramos who represents
: ” ‘f‘uherself as a professronal translator |s msufflcrent to authentlcate Martlnez s afﬂdavrt as it
“,merely mdlcates that she “falthfully translated the attached statement of l\/Iarlo lVlartrnez” but
: farls to mclude a oopy of the orlglnal statement she translated mto Engllsh Flnally, the movmg
defendants argue that even if the court accepts Martlnez '8 affrdawt as properly submltted itis

\msuffrcrent to defeat the summary Judgment motron

i \ M lOf'l s@quence 004 5 AR “ ‘ -‘ e e l ‘

In motlon sequence 004 the Church moves pursuant o CF’LR 2211 for an order “

| ” grantrng Ieave to renew and/or reargue this court s decrsron and order dated December 27,
‘2010 whrch granted Apple Core s motlon for eummaryjudgment dlsmlssmg the complalnt andf“ .

i all cross clalms asserted agalnst it, and upon- reargument denylng Apple Core s motlon

STANDARDS

S ;jf‘Summarv Juddment

The proponent of a summary Judgment motlon must make a prlma facle showing of

,lentltlement to Judgment as a matter of law; tenderlng sufficient evrdenoe to ellmrnate any

‘mﬁaterlal lssue of fact from the case (Smalls. vAJl /ndus Ino 10 NY3d 733, 735 rearg den/ed o
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: f‘\‘;Reargu ment

~ 10 NY3d 885 [2008]; JMD Holding Corp. v Congress Fin. Corp., 4 NY3d 373 [2005)), The

Qf\-f&\fallure to make such showing requlree denial of the motlon‘ r‘egardlese of the .sufficlency‘ of,the -

| : :\opposmg papers (W/negrad v New York Un/v Med. Ctr., 64 NY2d 851 [1985]). Once thls B
H showrng has been made, however the burden shlfts to the party oppoelng the motlon for

“summary Judgment to produce ewdentlary proof ln admlsslble form eufflclent to establlsh the |

. existence of’ matenal issues of fact whlch requrre a tnal of the aotlon Mere conclusuons

expressuons of hope or unsubstantlated allegatrons are lnsuffrment for thls purpose (Zuokerman‘\ "

v C/ty of Nevv York 49 NY2d 557 [1980]) A defendant who moves for summaryjudgment |n a :

_ \\Sllp -and- fall actlon has. the lnltlal burden of maklng a pnma facre demonstratlon that it nelther
~¢reated the hazardous oondltlon nor had actual or constructlve notlce of its exrstence Once a
i defendant establlshes pnma facre entrtlement to such rellef asa matter of law the burden shlfts

L lito plalntlff to-raise a trlable |ssue of fact as to the oreatlon of the defect or notlce thereof (Sm/th

- v Gostco Who/esale Corp 50 AD3d 499, 500 [1S’t Dept 2008])

A motlon fc>r leave to reargue “shall be based upon matters of fact or law allegedly

‘ked or mrsapprehended by the court |n determlnmg the prlor motron but shall not

ot tn'olude any matters of fact not offered on the prror motlon” (CPLR 2221[d][2] see Kentv. 534 E
_f1th'st, 80 AD3d 106, 116 [1st Dept 2010] [A motlon for reargumeht s addressed tothe
. court's discretion and |s desrgned to afford a party an opportunlty to establlsh that the court
Lo overlooked or mlsapprehended the relevant facts. or mrsapplled any. controlling prlnmple of

f‘:’\f\fffflaw"] see also o Foley v Roohe 68 AD2d 558, 567 [1st Dept 1979).

DISCUSSION

The Court flnd that the moving defendante |n motlon sequence 003 have satlsfled their

: lnltlal burden for summary judgment through the submrssmn of thelr motron plerntlffs BP

'"'““lplalntlffs photographs of. the Church’s pile’ of trash bags placed in front of: the Churoh and an G
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affidavit from their general manager establis\hing that the e\ubj‘ect slip and fa‘ll‘did‘not‘o‘cc:‘ur It

erther on the- sidewalk abuttrng therr premlses orasa result of a leak from the restaurant s

5 _garbage bags This is sufflclent to shift. the burden to the plalnttff and/or the codefendant

] “'Church of demonstratlng the existence of questlona of. faot (see Raghu v The New Ycrk Clty

: HHOUS Auth 72 AD3d 480 [1st Dept 2010])

in opposrtton to the motion, the Church hae submltted affrdavrts from Reverend Garth

and Martinez, WhtCh ralse trlable issues of fact as to the role of the restaurant in. placmg

garbage on the srdewalk in front of 145 West 46‘“ Street Both affrdavrts state that there have 4
- ‘been numeroua occasrone where the reataurant whloh adjoms the Church on its. west elde has
: gbeen observed placrng garbage on the aldewalk |h front of the Church Spemfrcally, Martmez s
L \affrdawt states both that he has personally observed the restaurant placmg garbage in-front of S

B _‘the Church and that he is-aware of complarnts made by the Church tothe restaurant

e ’concernlng rts garbage

Furthermore, both affrdawts maintain that the Church drd not.place garbage onthe. .

i | srdewalk on the mornrng in queetlon Reverend Garth s affrdavrt states wuth certarnty that no "
o garbage would have been Ieft or. placed on the ardewalk on the day of the subject accrdent
o ,‘\\Addttlonally, Martrnez whose responsrbrhtlea mcluded garbage removal and sudewalk cleamng :
: “ H notes that the garbage removal procedures have not changed since he started workmg at the A
‘Church: He maintains that in order to be ready for pickup the next mornrng garbage bags from _

| ‘the Church woutd be plaoed on the srdewalk on Tuesday and Thureday afternoons Therefore o

on Tuesday mOrnlng the tlme of the plarntlff's acmdent there would have been no garbage o ,_'j 8
‘ from the Church on the sidewalk. Mr, Martrnez also maintains that the, srdewalk in front of the

v :Church was swept clean every morning and hosed.down twuce aweek.

The affidavits submitted by the: Church from persons with knowledge of the Church s

5 cleanmg, mamtenance and garbage F@mUVa' PVOCGdUT es, are sufficient to rebut the prima facie
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showing made by the moving defendants.” The moving defendants i‘ncorr\ectty ‘argue th’a‘tr’ £
' Martinez's affidavit does not oomply with CPLR 2101 (b) That provrsron deals with
“~authenticating and translatmg documents that are in a Ianguage other than English. Here the
| Church has not filed: any forergn language documents and contrary to the movrng defendant s
Y \arguments the affidavit by the translator attesting to her quallfrcatrons and the falthfutness of |

" her transtatron is suffrcrent to authentrcate Mr. Martlnezs statement forthe purpose of g

\opposmg summary Judgment (see CPLR 2101[b]; see also Nat/ona/ F’uerto R/oan Day Parade, : : ‘

/nc v Casa Publ/oafrons lno 79 ADBd 592, 594 [1st Dept 2010]) To the extent the movung
defendants are suggestlng that Mr Martmez might not have understood the contents of hrs -
: affrdavrt this is a credrbrlrty |ssue that rs not resoIVabte on a motron for: summary Judgment (see
Kasovv/tz Benson Torres & Frledman LLP v Reade 98 AD3d 403 41 3 [1st Dept 2012]) |
Acoordrngly, |n motron sequence 003 the motron for summary Judgment is denred '
| The Churoh s motlon for reargument rs atso denred The Church has not demonstrated
: that thls Court overlooked or mrsapprehended any matters of fact or Iaw whrch would have , |
i changed the determrnatron of the prlor motron (see CPLR 2221[d][2]) Nor does the Church put

et j’_forth any new evrdenoe that woutd change the court s prror determlnatron Accordrngly, in

| rnot on sequence 004, the motlon to renew and/or reargue |s denred

s . CONCLUSION RIS

Acoordlngly it is : \ R

ORDERED that the defendants Mystrc West Realty Corp d/b/a Rosle O Grady S and |
| : Trel Restaurant Inc, d/b/a Rosre O Gradys rnotron for summaryjudgment pursuant to CF’LR‘ :
,”\3212 Motron Sequence 003 is demed and rt is further, e s \

ORDERED that the Churoh of St. Mary The Vtrgrn Eprsoopal Churoh (Church), motron

¢ 5pursuant to CPL_R 2211 Motion Sequence 004, for an order granting leave: to renew and/or

reargue thts Court's decrsron and order, dated December 27, 2010 whrch granted defendant il
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Apple Core Hotels, Inc., d/b/a Cemfort ln‘n’e motion for summary judgment dierniesing the’ e
complaint and‘ all cross-claims asserted against it, and upon reargument, denying the rnotion f‘orl* ;
'Summaryjddgntent is ’denied; and it is further, T
ORDERED that counsel for plelnt|ffs is drrected to serve a copy of this Qrder with Nottce
of Entry upon all partles and it is further |
ORDERED that the parttes are directed to appear for a Prellmlnary Conference on

February 27 2013 at 11; OO a.m., at 60 Centre Street Room 341, Part 7.

. Dated: 1/7{@
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