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INDEN No. _11-23040

SUPREME COURT - STATE OF NEW YORK
LAS. PARTY - SUFFOLK COUNTY

PRESLENT:

o DANIEL MARTIN MOTION DAY !
Tust-ee of the Supreme Court MOTION DATL N-0-11 (7002)
ADJ. DATE o 5-8-12
ADJ. DATE 10-2-1
Mot. Seq. #001 - Mot
#002 - MD
AMENDED DECISION:

FLLEN M DOOLEY, BENJAMIN E. CARTER. ESQ.
Attorney for Plaintiff
Plaintift, 220 Roanoke Avenue
5 Riverhead, New York 11901
- against -
5 ROBERT J. SAVAGE, ESQ.
THOMAS J. DOOLEY. JR., Attorney for Defendant
P.O. Box 1012
Defendant. East Hampton, New York [1937

Lpen the following papers numbered 1o 81 read onthese motions For preliminary injunction and summary judument
SNotice of Motion: Order to Show Cause and supporting papers _1 - 14,46 - 62 - Notice of Cross Motion and supporting papers
CoAnswering Affidavits and supporting papers 15 - 35, 63 - 72 Replying Affidavits and supporting papers 36 -43. 75 - 79

- Onther mx)l]lﬂlgml;l of law 73 - 74 80 - 811 (archartter }l\.dlil]: cotse support arrreh U})}JU)LJ to-thetrotton) 11,

ORDERED that these motions are hereby consolidated for purposes of this determination: end 1t

i< turther

ORDERED hat the plaintiff™s motion. brought on by order to show cause. for a preliminary
ijunction anjoining the defendant from selling the real property known as 73 Atlantic Avenue.
\nacanselt New York or from mterfering with the plaintifTs usc and occupaney of said property until
Ure tinal determination of this action is granted to the extent of granting a preliminary injunction.
nending (inal disposition of this action, enjoining the defendant from selling the real property known as
73 Atlantic Avenue. Amagansett, New York, or from interfering with the plamtfs use and occupancy
A said property. upon the filing of an undertaking as set forth herein. and 1t 1s further
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ORDERED that the motion by the defendant tor an order pursuant to CPLR 32110 3212 and
3213 cranting summary judement awarding the defendant costs and attorney’s fees and scheduling a
hearing on-he amount of compensatory damages 1s dented: and 1t 1s further

ORDERED that the partics are directed o appear (or a hearing 1o determine the amount of the

undertaking to be filed by the plaint!t on January 21. 2013 at the Supreme Court. Part 9. One Court

Street, Riverhead. New York at 10:00 . and 1t is further

ORDERED that the parties are directed to serve ull parties and file with the Court at least three
(31 business days prior to said hearing date a proposal setting forth their contentions regarding the
amount of a reasonable undertuking herein, with an explanation, documentation and justification for said
contention: and 1t s turther

ORDERED that the temporary restraining order dated Julv 22, 2011 (Gazzillo, J.) shall remain in
effect pendimg the hearing scheduled herein; and it is further

ORDERED that counsel for the partics shall contact Chambers by telephone (631-852-2422) at
least one (1) business day prior to the hearing date to confirm appearances. No adjournments will be

granted without the approval of the Court.

This 1s an action i which the plamntiff seeks to impose a constructive trust on real property
located at 72 Atlantic Avenue, Amagansett, New York (the property), and a determination of her claim
to ownership pursuant to RPAPL Article 15. On July 21, 2011, the plaintiff commenced this action and
moved by order to show cause for a preliminary injunction and a temporary restraining order enjoining
the defendants from selling the property or interfering with her use and occupancy thereo!. The Court
(Gazzitlo. 1y granted the order to show cause, and the temporary restraining order, on July 22, 2011,

To be entitled to a preliminary injunction, the moving party has the burden of demonstrating (1) a
likelthood of success on the merits, (2) irreparable injury absent granting the preliminary injunction, and
(3) a balancing of the equities in the movant's favor (see CPLR 6301; Aetna Ins. Co. vy Capuasso. 75
NY2d 800,332 NYS2d 918 [1990]; Dixon v Malouf, 61 AD3d 630, 875 NYS2d 918 [2d Dept 20091;
Cotnmach Corp. v Alley Pond Owners Corp.. 25 AD3d 042,808 NYS2d 418 [2d Dept 2000]). The
purposc of 1 preliminary injunction 1s to maintain the status quo and prevent the dissipation of property
Ih;n could render a judgment ineftectual (see Dixon v Malouf. supra: Ruiz v Meloney. 26 AD3d 483,

\WS“U o[ 2d Dept 20001; Ying Fung Moy v Holhi Umieki, 10 AD3d 604, 781 NYS2d 084 [2d
I)L 104]). The deciston to grant or deny a preliminary injunction rests in the sound discretion of the
Cowrt (see Dixon v Malouf supra; Ruiz v Meloney. supra). Further. prelimmary mjunctive relicf s a
drastie remedy that will not be granted unless the movant establishes a ¢lear right to such relief which is
plam from the undisputed facts (Blueberries Gourmet s Aris Realty Corp., 255 AD2d 348, 680 NY'S2d
37 2d Dept 1OS s vee Hoeffuer v Jolmn I Frank, Inc.. 302 AD2d »l“\ 736 NYS2d 631 2d Dept
200000 Peterson v Corbin. 275 AD2d 35, 713 NYS2d 361 [Zd Dept 20001; Nalitt v City of New York.
PAS AD2A 5800526 NY'S2d 162 12d Dept 1988]).

Applyme these prineiples here. the Court finds that the plamtfT has suflicienttv demonstrated her
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antittement w injunctive reliet pending the determination of the action (sce CPLR
] First, the ikelthood

Global Trust Co. Ltd v Donovan. 38 AD3 833, 873 NYS2d 130 [2d Dept 2009])
ol success on the merits has been demonstrated regarding her cause of action to impose & CONSIruCtIve
trust upon the subject property. A constructive trust ntay be imposed when property has been ucyuired in
such circumstances that the holder of the legal title may not in good conscience retain the beneficial
interest (Simonds v Simonds. 45 NY 2d fo, 08 NYS2d 339 [1978]: Sharper v Harlem Teams for Self-
Help, Ine.. 257 AD2d 329,090 NYS2d 109 [1st Dept 1999]). In determining whether the imposition of
aconstructive trust s warranted to prs:\’cm an unjust enrichment. a court looks to four factors: the
existence ol a fiduciary or confidential relationship. a promise, a transfer in reliance thercon, and an
unjust envichment (Bankers Sec. Life Ins. Soc. v Shakerdge. 49 NY2d 939, 428 NYS2d 023 [1980];
Matter of Wieczorek, 186 AD2d 204, 587 NYS2d 755 [2d Dept 1992]: Coco v Coco. 107 AD2d 21, 485
NY'S2d 286 [2d Dept 1985]). The required promise may be inferred or implied where the totality of the
transactions and the relations of the parties would render an express promise supertluous (see ¢g.
Bunkers Sec. Life Ins. Soc. v Shakerdge, supra; Matter of Wieczorek, supra, Coco v Coco, supia).
Unjust enrichment is the heart of the constructive trust doctrine (see Bolla v Bolla. 10 Misc 3d 906, 810
NYS2d 853 [Sur Ct, Bronx County 2005]). *“A person may be deemed to be unjustly enriched 1f he (or
she) has received a benefit, the retention of which would be unjust (Restatement, Restitution, {1,
Comment «i. A conclusion that one has been unjustly enriched is essentially a legal mimenu d rfawin
from the circumstances surrounding the transfer of property and the relationship of the parties. ltisa
conclusion reached through the application of principles of equity” (Sharp v Kosmalski, 40 NY2d 119
386 NY'S2d 72 [1976]).

In her affidavit in support of the motion, the plamtiff swears that she and her husband were
originally in contract to purchase the property in early 1994. However, because she was experiencing
marital difficultics, her attorney advised her not to complete the purchase. In a conversation with her and
her attorney. her father agreed to purchase the property as her nominee. In reliance on that promise she
allowed her father to close title to the property. She states that she paid the purchase price for the
property with her own money and with funds from a trust created by her grandmother for the benetit of
her grandmother’s grandchildren. The plamtiff further swears that she has been occupying the property
since 1994, and that she never changed title into her name because 1t was owned by “family.” At the end
of April 2011 her father took the position that he was sole owner of the property, he sent a worker who
destroved plantings. trees and the plaintiff’s personal property, he placed a sign stating “for sale by
owner’on lhc property. and he held one or more open houses to show the property to potential buyers
n July 2011 her father served her with a Statutory Notice to Quit the property. She indicates that. m

1994 she he ui a close personal relationship with her father,

I opposition o the motion, the defendant subnts his verified answer with counterclaims. In

cssencee. s defense 1s that he only agreed to purchase the m)pul\ as sole owner, and as a personal
imvestment. In s verified answer. the defendant alleges that the plamtft defaulted on her contract to
purchase the property, and that he used his own monev to m AI\L the purchase. He alleges that the
plaimtitt lost the down pavment that she had made on the original contract. and that he independently
purchasced the property at a reduced price. He claims that the plantff was allowed to occupy the
property in exchange for her agreement to pay the “taxes and maintenance expenses.” which she did
untl 2007, The defendant asserts that the plamtiff never made any mortgage pavments. and that she did
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not have o vested mterest . nor did she receive any money from, her grandmother’s trust in 1994 He
also clms that the plamuft has defaulted on a promissory note which he holds.

A oview ol the record reveals that the exhibits provided by the parties establish the plamuff’s
Hielthood of suceess on the merits herein. 11s elear that the defendant closed title to the property on the
same terms as the plamtifi™s contract with the seller. that the defendant recerved the benelit of eredits
attributable to the plamtitt. and that letters and correspondence between the parties indicate a
contidentral relationship that includes more than a sole purchase by the defendant. [n addition.
documents indicate the probability that the partics mteracted in a manner which acknowledged the
plamtitts interest in her grandmother’s trust, or otherwise gave the plaintiff financial support and an
terest i the property. As discussed above, considering the plaintift’s claim of unjust enrichment, the
question whether there was an express promisc by the defendant to take the property as a nominee 1s not
a barrier o the plamtift’s success herein. In addition, the question whether the plaintiff recerved
sufficient fimancial benefit from said trust to purchase the property, or if she received any benefit at all,
does not negate the hikelihood of success herein. The existence of an issue of fact, is not, m itself
grounds for denial of @ motion tor injunctive relief (Stockley v Gorelik, supra) as a preliminary
imjunction may be granted to maintain the status quo (Grant Co. v Srogi, 52 NY2d 496, 438 NYS2d 701
[1981]; Calo v Chui, 254 AD2d 191, 679 NYS2d 42 [1998]; 4bed v Zach Assocs., 124 AD2d 531,507

NYS2d 676 [1986]).

The plaintift has also demonstrated irreparable injury in the absence of a preliminary injunction
herein. It has been held that the loss of ownership and possessory rights in one’s home is irreparable
harm 10 and of itself (see Ying Fung Moy v Hohi Umeki, 10 AD3d 604, 781 NYS2d 684 [2d Dept
20041 Bryne v Bryne, 194 AD2d 640, 599 NYS2d 82 [2d Dept 1993]; Tompkins v Jackson, 20 Misc
SATTO8 [A] 866 NYS2d 96 [Sup Ct, New York County 2008]). Moreover, a preliminary injunction
may be granted to prevent a party from taking possession of property which has been in the possession of
the plamtiff for a considerable time (see Rubin v Goldring Inc.. 150 AD2d 261, 541 NYS2d 8 [Ist Dept
1989 ; see wiso Brascelti v Stahl Assoc. Co., 74 NY2d 201, 544 NYS2d 784 [1989]: Bass Bldg. Corp. v
Village of Pomona. 142 AD2d 657, 530 NYS2d 595 [2d Dept 1988]). It is obvious that the disruption
to the use and enjoyment of one’s residence and the potential sale of that residence are not compensable

by monctary damages.

Lasth.a balancing of the equities in this casc weighs in favor of the plaintiff. The plaintift has
occupied the property for almost I8 years. and it is undisputed that she has made significant financial
contributions towards the purchase ot the property. The defendant acknowledges that the property is
merely a personal investment, and he does not indicate that there is any reason to dispossess the plaintiff.
or to sell the property at this time. other than to enforce the plamtiff”s allcged debt to him or.
presumably. o reap the rewards of his investment. These arce clearty matters which can be remedied. if
necessary, by the award of damages m accordance with the counter claims asserted by the defendant in
his vertfied answer.

Thus.1tas clear that the plamtit s entitled to the rehief sought herem. However. the Court notes

that the motion papers fail to discuss the subject of an undertaking, which is a mandatory prerequisite o
an injunction (see. CPLR 6312 [b]). The sum fixed by the Court for the undertaking must be sufficient
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y compensate the party being enjoined for the damages and costs sustamed by them as a result ot the
issuance of the preliminary imjunction in the event that it is later determined that the requester was 1ot
cntitled to the 1|‘1‘ncti\ ¢ reliel (CPLR 0312 [b]; Carter v Konstantatos, 156 AD2d 032,549 NYS2d 13
2nd Dept 19891, The absence of an undertaking renders the prelimmary mjunction voidable (Olechina
v Town of 51111[/111))\11. ST AD2d 1036, 381 NYS2d 321 [2d Dept 19701]; see also Livas v Mitzner. 303
AD2d 38T 750 NYS2d 274 [2d Dept 2003 ]: Promenade Condomininm v J.J.& P. Corp.. 243 AD2d
293002 NYS2d 509 [1st Dept 1997]). Unfortunately, the Court is not able to fix an undertaking o7 the

plamut! m the absence of evidence which establishes the relevant considerations herein,

Accordmgly, the Court grants the plaintiffs motion to the extent of granting a preliminary
mjunction against the defendants pending final disposition of this action enjoining the defendant from
selling the real property known as 73 Atlantic Avenue, Amagansett, New York, or from interfering with
the plaintift's use and occupancy of said property, upon the filing of an undertaking as set forth herein,
The prelimiary injunction shall become effective based upon the decision and orders of the Court at the
hearing scheduled to determine the undertaking to be filed herein by the plaintitt.

The defendant now moves for summary judgment “pursuant CPLR §§ 3211(7) (sic), 321
3213 and demandmw denials of Plaintiff’s request for a temporary restraining order and request for a
constructive trust ..." Initially, the Court notes that CPLR 3213 is not applicable herein, and that it 1s
unclear which subswtlon of CPLR 3211 the defendant relies upon in making his motion. It appears that
the motion contains a typographical error and should be deemed to be based on CPLR 3211 (a) (7).
However. the contentions in the motion papers appear to refer solely to issues involved in a determination
pursuant to CPLR 3211 (a) (1). Regardless, the motion should be denied. Pursuant to CPLR §3211(a)(7),
pleadings shall be liberally construed, the facts as alleged accepted as true, and every possible favorable
mterence given to plaintifts (Leon v Martinez, 84 NY2d 83, 614 NYS2d 972 [1994]). On such a motion,
the Court 1s imited to examining the pleading to determine whether it states a cause of action
(Guggenheimer v Ginzburg, 43 NY2d 268, 401 NYS2d 182 [1977]). Here, a review ol the complaint
reveals that the plaintiff has plead cognizable causes of action for a constructive trust and the benefits
due thereunder. Pursuant to CPLR 3211 (a) (1), a cause of action will be dismissed when documentary
evidence submitted i support of the motion conclusively resolves all factual 1ssues and cstablishes a
defense as a matter of law (Leon v Martine;, 84 NY2d 83, 014 NYS2d 972 [1994]: Vitarelle v Vitarelle,
05 AD3d TO34, 885 NYS2d 320 [2009]: Mazur Bros. Realty, LLC v State of New York, 59 AD3d 40)
NTSINYS2d 320 [2009]). Here. a review of the documents submitted reveals that thev do not
tendant’s motion which

2 and

conclusively resolve all factual issucs herein. Accordmgly. that branch of the de
sceks o dismiss the complaint pursuant to CPLR 3211 (7) (sic) is denied.

Pursuant to CPLR 3212, the proponent of a summary judgment motion must make a prima facie
showmge of entitlement to judgment as @ matter of law. tendering sufficient evidence to ¢limimate any
matertal ssue ol fact (see Advares v Prospect Hospital, 68 NY 2d 320, 508 NYS2d 923 {1980
Wincerad v New York Unive Med, Cer., 64 NY2d 831,487 NYS2d 316 [1983]). The burden then shifts
(o the party opposing the motion which must produce evidentiary prool i admissible form sufficient o
require atral of the matenal 1ssues of fact (Roth v Barreto, 289 AD2d 3537, 733 NYS2d 197 [2d Dcpl

Lo Rebeechi vy Windtniore, 172 AD2d 600, 368 NYS2d 423 [2d Dept 1991, O'Neill v Fishkill. |
AD2AASTUSZTNAS2d 272 [2d Dept 1987]). Furthermore, the parties™ competing inlerest must bc
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(Marine Midland Bank, N. 4.

viewed T light most favorable to the party opposing the motion
2d Dept 1990]).

Dine & Arde’s Haromatic Transmission Co.. 108 AD2d 010, 363 NYS2d 449 |

atfidavit. and manv of

[n sapport of his motion, the defendant submits. among other things. his
motion. A

the same documents as those reviewed by the Court in its determination of the plummt

review of the detendant’s submission reveals the he has failed to establish his entitlement 1o summary
18 action mcluding. but not

Imited to, w thhu the defendant agreed to take the property as a nomince. who actually paid the balance

ol the purchase price etther directly or indirectly. what credits or loans make up the principal balance that
the defendant alleges is due under a promissory note given to him by the plaintiff. what credits, loans or
moneys due to the plaintift, if any, were utilized by the defendant as trustee of the subject trust to
purchase and maintain the property, and when did the relationship between the parties break down.

Failure to make such prima facie showing requires a denial of the motion, regardless of the
sutficiency of the opposing papers (see, Alvarez v Prospect Hosp., supra; Winegrad v New York Univ,

Med. Cir.. supra). Accordingly, the defendant’s motion for summary judgment is denied.
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