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SCANNED ON 112212013 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. Shlomo S. Haqler 
Justice 

PART: 17 

THE HUNTER REALTY ORGANIZATION, LLC, INDEX NO.: 107794/2009 

Plaintiff, MOTION SEQ. NO.: 001 

- against - 
A.O. TEXTILES, 

Defendant. 

DECISION and ORDER 

Motion by plaintiff for summary judgment. 
Papers 

Numbered 

1, 2, 3, 4 

5, 6 
7 
8 

Notice of Motion with Affirmation of Plaintiffs Counsel Andrew T. Miltenberg, Esq., 

Affirmation of Defendant’s Counsel Joseph A. Deliso in Opposition to Plaintiffs Motion 
Affidavit of Wayne Siegel, and Exhibits “A” through “F” ......................................... 

Reply Affirmation of Plaintiffs Counsel Megan S. Goddard, Esq. in Further Support of M 
Transcript of Oral Argument of April 30, 2012 ......................................... 

and Exhibits “A” through “C” ................................................................................. 

Cross-Motion: 0 No 0 Yes Number of Cross-Motions: 0 

Upon the foregoing papers, it is hereby ordered that this Motion is 

granted as set forth in the attached separate written Decision and Order. 

JAN 2 2  2013 
I cmm OFFICE 

*/lJ I N€wYORK 

Dated January 16, 2013 
New York, New York Hon. Shlomo S. Hagler, J.S.C 

Check one: 0 Final Disposifion 0 Non-Final Disposition 
Motion is: $Granted 0 Denied U Granted in Part 0 Other 
Check if Appropriate. 0 SETTLE ORDER U SUBMIT ORDER 

0 DO NOT POST 0 REFERENCE 
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SUI’IIEME COURT O F  THE STATE OF NEW YORK 
(‘OllN‘IY O F  NEW YORK: Part 17 

Indcx No.: 107794/2009 

Motion Sequence No. 001 

‘I’lIh~ HtJN‘I’lCR REALTY ORGANIZATION, LLC, 

Plaintiff, 
- against - 

J-ION. SIILOMO S. HAGLEII, J.S.C. JAN 2 2 2013 

(’1’1,K 9 32 12, for summary juclgnlent on its complaint against defendant AVO.  ‘l’extiles (“A.O. 

1 cx t i  I C \ ’ ’  o r  Lvdcfcndant”). Ikfendant opposes tlic motion arguing that questions offact exist which 

pc.cludc\ thc granting of summary judgment. 

E’AC‘I’UAL BACKGROU NU 

In  (71’ about May 2008, Wayne Siegel (“Siegcl”), an employee of I lunter, met with Joonsoo 

F; in1 ("Kim"), prccidcnt of A.O. I’extiles, regarding thc uxpiratiori of defcndant’s lease at its thcn 

premises at 135 West 36th Street, New York, New York (“old prcniises”), wliich was duc to expire 

011 April 30,2009. Def‘endant was intercstcd in nioving to difl‘lrent prcmises by thc time its old lcasc 

csptrccl and I Iuntcr offcrcd to f-ind dekndant such ncw premises 

Pllaintrft’und dcfcft-lidant cntcrcd inlo ;i letter agrccmcnt dated June 12,2008, which was signed 

by Kin1 UII behal I‘ot‘dc-l‘endarit (%e Agiwiiieiil”). (See I.:xhi bit “A” to the Motion.) Thc first two 

You hcrcby grant to I’he llunter Realty Organization, LL,C’ ( I  lunter) 
thc cuclucivc right to lind, ncgotiatc for, and secure spacc for you and 
y o u  agrcc to ttic Icasing or piirchasing of such space solcly and 
cuclusivcly through “Hunter”, 

[* 2]



‘I’liis agreement shall be effective iipon the exccution of this 
agrecmcnt, by the parties hereto, aiid shall continue through May 3 1, 
3009 and extend thereafter until cancelled by either party upon sixty 
days prior written notice. 

‘l’he third paragraph of tliu Agreement states that the defendant agrees “to refer all inyuirics, 

proposals and offers to Hunter including those from brokers, lcssccs, lessors and owiicrs and also 

;iiitliot-i/c\ I Itinter to w ) r k  with other brokers on LI cooperating basis with its exclusive brokerage 

right. ‘I’lw foLirth paragraph of’the Agreement stales that “[w]ithout limiting the foregoing, ‘ I  luntcr’ 

\Ira11 rcccivc its compensation fl-om the owner lessor or sublessor of the space, which is leased or 

p11rc11ased.” 

1 Iic Agrccmclit also states that the defendant “will recognize Hunter and act through ‘1 iunter’ 

LIS broker on all submissions’’ made to the defendant during thc term of the Agreemcnt. Finally the 

Agrcciiierit provides that i t  “may not be changed, rescinded or  iiiodiiied exccpt by an agreement in 

writing.” 

llcfcndnnt had very specific requireinenls about the space (betwccn 4,000 arid 5,000 square 

l i )o~ige  ,und very bright), t c o t d  rent (lcss than $ 1  0,000 pcr month), ntid geographic area (between Fifth 

o r  Sixth Avenues to Eighth or Ninth A V U I W S  a~ id  35th and 41st Strcets). (See Transcript of 

k;xamination Bef‘ore Trial of.loonsoo K i m  takcn 011 November I I ,  20 I0 [“Kim EBT”] at pp. 32 and 

54, atkdied ;IS Exhibit “C” to Ilcfcndant’s Aftimiation i n  Opposition to the Motion.) Although 

I I iiiilci inlormcd ciclindanl that tlicy should start looking at locations in September of 2008 arid 

agar11 I H  Novemher, 2008, dcf‘cndant tliouglit that was too early. (Kim EBT at pp. 50, 54, 56-57,) 

kginning in early 1)eccln bcr, 2008, and continuing through tlic cnd of February, 3009, 

1 Itinter again contacted detkndant ahout scvcral potcntial locations and showed defendant three 

11o\\i h l c b  pi.ciiii.;cs but dutunciai i t  inf(ortiiccl I luiitcr that thosc locations did not ineel its space, price 
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or location requirements. (Kim EBT at pp, 37-38, 54, 6 1-87.) Howevcr, Hunter and defendant 

continued to negotiate prices with a landlord or its broker regarding a possible location a1 252 West 

77th Street, New York, New York, but a deal was never consummated. (Kim ED‘P at pp. 72-87.) 

Hcginiiing in March 2009, ctcfendant began working with Adams & Company (“Adanis”), 

L ~ i ~ ~ ) t l i ~ ~  brohot wliolu it liad irscd f o r  its prcvious lease at its old premises, to iind it a new location. 

(J<iin kH‘1 at pp. 39,3 1 .) Adanis found defendant ;t space at 149 Wcst 36111 Strcct, New York, New 

York, for wliich del’endant signed a seven year lease in the latter part of March, 2009. (Kim EBT 

at pp. Ih. 17, 35-36 , )  On March 3 1, 2009, defendant notified I fuiitcr by e-mail that it had entcrcd 

i n t o  ‘I ix)nlicict 101, .inothcr prcniises. (Lxhibit “B” to  Motion.) Ilcfendant neitlicr informed Hunter 

that il was worliing with Adams to find i t  a new location (Kim EB’T at p. 33) nor did it inform 

Adruiis of i t s  Agreement with llimtcr (Kim I X H ‘ I  at p. 3 1 ) . ’  By letter to Kim dated April 1 ,  2009, 

Hiin ter’s senior Managing l l i  rector, Richard Golllieb (“Gottlicb”), acknowledged dcfcndant’s March 

1 \ I  t i o l i  lication. rciiiiniled him ol‘the “exclusive agreeiiicnt” that they had, requcstcd the terms of’ 

thc transaction with the 1andlord and/or landlord’s agent, and informed Kim that 1 luiiter would be 

Iooliillg to cithcr the I ~ i n d l o i ~ d  o r  the def‘eridimt for its compensation. (See Exhibit “C” to Plaintifl‘s 

Mol ion. ) 

Plnintil’f’ thereafier served and filed the Summons and Complaint in h i s  actioii sccking 

claiiiagcs froin dc tkiidaiit liw breach o f  contract as a tirst cause of action, for yi~cwz/unz nwruit as a 

second causc of action, and unjust cririchtncnt for- a third caiisc o f  action. Defendant aiiswcrcd the 

I 
I cccrvcd ;in ~ulverheiiient from Adums about ;in available space at 463 Scveiith Avenue. (Kim 
I I 3  I .I[ I I I ’  i X - 5 9  ) [klcndiint. who W;L\ I 1 i n 1 1 1 1 , ~  with that qmcc, was not interested in 
wnsidcring lhat spacc at that time because h e  cos l  was too high and Kim fclt it was too early to 
start looking. ( K i m  E D 1  at pp, 59-61).) I lowcvcr, as noted, dcfciidant did not inform f Iuntcr 
l~itcr of Its conlacts or dealings with Adarns. (Kim EBT at p. 33.) 

liitcrcstiiigly, in (lctober, 2008, del’enclant 11ad c-mailed I Iuntcr when defkndant had 
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cornplaitit and raised four afflrtnative definses, including claims that the contract is unconscionable, 

that plainlifl'lided lo perfbrm any cnforccablc contract, and that the dcfeiidant had no obligation to 

pay the plitiiitifl' under the ternis of the allcgcd contract. 

131 SClJ SSION 

S u 111 111 iI ry J u dgm cnt 

I'hc Iiiovaiit 113s thc initial burdcn of proving entitlemcnt to sulllrllaryjudgiiient. ( Wimgrad 

11 iv Y 0 Akd iLa l  I ' c n f ~ / * ,  64 N Y 2d 8 5  1 [ 19851 .) Once the movant has provided such proof, in order 

to dcfcnd tlic suinmary juclgmcnt motion tlic opposing party must bbshow hcts  sufficient to require 

;i trial (of any issue o f  fact." ((.'PI,R 321 2[h]; %uc.kerinrm 17 C'ily of 'Ncw York, 49 NY2d 557 

I 1 980 1: Jit.ioiid\ of2niwrls v As.~ocilrtcJ/"zll.. iLlfi..c , 46 N Y U  1065 11 9791; F r c d n z m  v I-'hemic.ul 

( . ' o f i $ / r i t (  /io17 C'otp , 43 NY2d 260 11  977); Slxurrnon 1' Times Sqiiuw ,S/orcs ( - 'o ip,  96 AJ12d 552  

I2il I)c'pt 1 clX.< J ) "It 1 %  Iwuiiibent upon ;i [litigant] who opposes a niolion for summary Jiidgmciit 

cinblc. lay haw and reveal 1 his, her, or its] proof, in ordcr to show that the iiiattcrs set up in lthe 

complaint] arc real and arc capablc of k i n g  cstablished upon a trial." (,Spearman, 96 AD2d at 553 

[qiioting I ) /  S~trhiifo v Sofjcj.\, 9 A I X d  2'17, 301 ( 1 s t  Dept 1959)l.) I1'the opposing party fails to 

L > i i l ) i i i i [  L\L i i l ~ ~ i i t i , i r ~  i;ict\ t o  c'ontrobcrt tlic t'act.s sct forth in the movant's papers, tlic movant's facts 

may hc dccmcd adiiiittcd and surrimary judgmcnt gratitcd since no lriable issuc of fact exists. 

'I'hc "E:xcIusive" Ameeinen t 

t 1wi~c1 argiies t h d  h c  Agrcemciil bctween i l  m d  the delkndant gavc the plainlilf' the 

c ~ c l u \ i ~ c  i~glit to lind, negolizitc and SCCLII'C space fbr the delkndant m d  tlic defendant agreed that 

I-I~inter woiild exclusively handlc the leasing and purchasing efl'ective tlirough May 3 1, 2000. 
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Neither party changed, rescinded or modi ticd the Agreement. However, beforc the Agreement 

tcrminatccl, dcfciidaiit engaged Adanis, another broker, to look for a new spacc and eventually signed 

c~ i i c c ~  Ic~iw li)i tha t  spacc %ittiout notifying or involving Hunter. 

Kim statcd that, despite thc Agreement, he did not believe that he had to work exclusively 

with I luiitcr- and that with tinic running short before his leasc expired, he k l t  hc liad to pursuc other 

leads. He also claimed that he was not satisficd with the work Hunter liad done to find A.O. Tcxtiles 

‘I tic,\h locution I)cll.iidaiit also claims that there ;ire qiicstions of hc t  regarding the wording of’the 

Agreement which precludes summary judgment. 

First. c)ii ;I motiun for summary .j udgriicnt, the mere assertion by the party opposing the 

motion thal the :igrccnicnt laiigguage means something different to him, where the contract ur 

; i g r ~ c n ~ ~ i i t  is othcrwisc clcar, uncquivocal, and understandablc when read in connection with tlic 

ciitirc iigrcciiient, I:, not i n  and Of itselfsufficient to raise a triable issue o fhc t .  (Hethlehm Slecl C ’ o  

I’ Ti~rrici. ( ‘owlFi/iA/ioti (’0 , 2 NY2d 456 I 1957 I I  Furtlicrmore, the interpretation of‘such a contract 

o r  agreciiienl, including whether the contract is ambiguous, is an issue of law to be determined by 

the C‘ourt. ( I d  ; M r / p / ~ . v  v N q i p y ,  40 AU3d 825 [2d Dept 2007l.) 

A I ’CVIUM 01 tlic Agrcemrnt between the parties shows that the Agreement is clearly and 

iii~~iiiibiguou:,ly an agrccrricnt which rcquired tlic defendant to work exclusively through 1 Iuiiter to 

liml a n y  iiew space iintil the expiration of thc Agrccment on May 3 1 ,  2009. However, under 

paragraph tiircc of tlic Agrccmcnt, 1 Iunter was able to work coopcl-atively with other brokers and 

d ~ ~ l ~ ~ i ~ l ~ i i ~ t  \ ~ ‘ i \  I L Y ~ ~ I I I  ccl t o  I-ctu dl proposals and offers to H ~ i n t t ~ ,  Just as the defendant l i d  notificd 

I Imtcr- of’(I l t !  listiiig by 12dan1s in  Octobcr, 2Wl8, it was required to notify I Iuiittfr ofthe o f k r  by 

Adams i t 1  March, 2000 and allow Hunter to wurk with Adanis on ;I cooperative basis on that lisling. 

?. 
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Defendant argues that it was entitled to use another broker because Hunter had not found it 

‘I ~ i i i ~ i h l ~ ‘  iicu \pitCc by March. 2000, and timo was running out bef‘ore its old lease expired. While 

K i m  m a y  nut  have been satisfied with Hunter’s efforts on its behalL, ;1 position that was never 

i .o i~~cycc l  to I lunter, i t  was still reqiiircd undcr thc Agrcciiiciit to work with Hunter and rcfcr any 

other leads it received to Hunter. While the dcfcndaiit inay feel it had entered into an Agrccment 

which was n bad business deal, that is not a cognizable legal dcfcnsc. b’or example, in C’entury 21 

‘4 1, 1’ Rclr//,y v Dollrr., 170 A1Ed 941 (3d Dcpt 1991), the court rcjcctcd dcfendant’s argument that 

i t  needed to accept an oilkr provided by aii(ot1icr broker because the broker with which it had an 

c.iclusivc brokerage agrcciiicnt iicvcr produced a buyer ready, willing and able to purchase the 

prcimisus. ‘I’he court f o ~ i i d  that thc only factor to be considered was whether the defendant used 

.iiio~lici t7iuher bclbre thc agrccnicnt with its exclusive broker had expired. (170 AD2d at 941 .) 

I’hc t-csult ul‘ ciefenclant’s xtioiis i s  that it breached the Agreement, and the plaintifT is 

ciititlcd to summary judgimcnt Ibr such breach of‘ contract. (SOP Kqilon-Bclo Associufer, Inc IJ 

( ’Iicng, 258  AD2d 622 [‘a Dcpt I W91 [ dcfendants breached agreement giving first broker “sole and 

L ~ \ c ~ I L I \ I \ L ~ ~ ~  right lc )  r q ~ r u s u n t  clcl‘c~ida~~t\ when they enlisted the scrvices ofanotlier broker io purchase 

ptwiii\ci bcfore the expiratioti of the agreement with the first broker].) 

- Effect .._ - of I-lreach of the hprecrnent 

I’hc primary thrust of’ defendant’s delirise to plaintiffs inotioii is that the defendant had no 

O h l i ~ i i l l o l 1  to pay thc: p l ~ i i n t i f f .  itnder thc tcriiis of thc Agreement. Dei‘eridant’s counscl ~ g u c s  tlial 

sincc clcti:ntlant had 110 obligation tu pay plaint ‘under thc tcrms oftlic Agrccincnt if t h e  were n o  

b i u c h ,  i t  shoiild not bc obligated to pay anything iipon n breach of tlic Agreement. 
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Ik~t~iidant’s argumcnt is Linpersuasive. t lad defendant not brcached the Agreement and had 

t c.fi.rred ~ l i c  Adanis listing t o  Hiinter, plaintiff would have had to scek its conipcnsation from the 

Icssor, aiid pcrhaps would havc shared the commission. 1 lowever, by brcaching the Agreement and 

no( I uf‘crring (lie Adanis listing tu  Htrntcr. it deprived and preventcd the plaintifffrom receiving such 

coiiipcrisntioii from the Icssor. (SLJY kirplon-&lo, 258 A112d a1 622 [upon breach of the exclusivc 

agr-ccnicnt, “plaintiff was cntitled to the commission it would have received had the appellants not 

breachccl tlie agrwnwnt’’ 1; Sc.c c r l s o  lntrrmtive Propr/ ies ,  Inca. v Doyle Dane Bernbmh, lnc , 125 

h1Xd 105 [ 1 st Dept 19861 q p J u /  denied 70 NY2d h 13 [ 19871; CJ I‘olumhiu Asset Munugemen/ 

( ’or/) 1) I;Jim>rsori E ~ ~ L I Z ~ I C J J ,  75 NY2d 759, 760-761 [ I  9891 [Court rcjccted dekndant’s motion for 

~ummary  $uclgnwit allowing pl:iintiff’s claim h r  breach to go forward noting that “[pllaintiff‘was 

iu \c  dcfi.ndaiits 11ad dcclincd to pay earned coinmissions on units actually placed, but 

~nther bccarrse, according to ils allegations, clufi-ndants had prema~urely, and in bad h i t h ,  tcrmiiiated 

Ihc syndication plan thereby depriving plaintiff of tlic opportunity to earn commissions.”] ,) 

1 his C’oiirt having dctcrininccf that delkndant brcachcd the Agreement, it niust now decidc 

I I O L ~  IO ~1ctc.i iiiiiic ttic tnea\urc of plaiiitift’s damages. In C‘mundrcr I ’ r o p r / i ~ s ,  Inc 17 M,S I? 

r2~J~~cl~i]~rn~~il/ C ‘ o  , Znr. , 79 AD3d 1088, 1090 (2d Ikpt  20 I O ) ,  the Appellate IXvision held that “thc 

iitcLijurc of il,iriiagcs fur brc,icli of an cxclusivc agency agreement ‘arc uicasured “not ncccssarily” 

hy tllc ninount of coniniissions but rathcr by the expenses actually iiicurrcd nnd tlic profits of’ 

~ o t ~ i t ~ t ~ ~ i o i i ~  lo\t ~ I I  J d e  the euclu\ivc l m k c r  would have made’ (citations omitted)." 111 cl similar 

sitcuiliun presented in I n / c i ~ i c / i w  Propcr/i Inca v l joylc  Llanr Uernhoch, Innc., s upiw, the First 

Ikpartrncnt hcld that, when ;i hrokcr with an cxclusive agreement with its clicnt was prevented from 

collecting a coiiiiiiission wlicn its clicnt used another broker to lcasc premises, the exclusive broker 

wLi\ cntitlcd t o  an award of half of tlic total commission which it could have received had it been 
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’ .  

broiight into the negotiations. ( 125 AD2d at 272-273.) As the Appellate Division noted in 

f n ~ o v r r c ~ i v c  Propei:lio.v, the tirst broker wiis not erititlcd to the total commission amount, despite its 

cuclusivt. contract, sincc it could not prove it c o ~ ~ l d  have indepeiidctitly procured thc lease into which 

its client cnlcred. ( I d  at 268, 272-273.) 

C: 0 N CL tJ SI 0 N 

Accordingly, it is herchy 

OlIDEI<ET> lha l  the motion fbr summary judgment by plaintiff ‘l’lie Hunter Realty 

(hgaiiimtioii aiid against cicfcndant A.O. ‘I’cxtilcs, is hereby granted on the issue of liability; and it 

is firrtlicr 

(.)RI.)ERKED that the assessment or‘damages duc to plaintiff‘The Huntcr Realty Organization 

from defendant A.O. ‘I’cxtilcs is rcferrcd to a referee to hear and detcrmine; and it is further 

OK131 ‘R1311 that the Clerk is dircctcd to ciitcr ludgiiient accordingly. 

‘l’hc thrcgoing constitutes tlic decision and order of th‘js Court. 
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