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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

Index Number : 11 15761201 1 
ALBRIGHT, DOROTHY 
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INDEX NO. 

MOTION DATE VS. 

CORAL LAFAYETTE 
SEQUENCE NUMBER : 002 
STRIKE ANSWER 

MOTION SEP. NO. 

The followlng papers, numbered 1 to , were read on this motion tolfor 
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I No(s). 

I No(s). 
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Upon the foregoing papers, it is ordered that this motion Is 
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Plaintiff, 

-against- 

CORAL L A i - w i m E  LLC, CORAL BROOME 
STREEI’, L IK,  CORAL REAL‘I’Y, LLC, and CAFE 
LAFAYETTE INC,7 

Index No.: 11 15761201 1 

YORK, ,J.: 

I L E D  
JAN 25 2013 

NEW YORK 
COUNTY CLERK’S OFFICE 

In this action in which plaintiff Dorothy Albright (plaintiff) alleges personal injuries as a 

result of B trip and fall at the entranceway of a restaurant, plaintiff moves, pursuant to CPLR 

321 6, to strike the answer of defendant Cafe Lafayette, Inc. (Cafe Lafayette) for I‘ailing to 

preserve a inat upoii which plaintiff allegedly tripped, Plaintiff moves for an order precluding 

Cafe Lafayette from introducing any evideiice regarding the condition of tlic mat, due to Cafk 

1,afayctte’s alleged destruction and spoliation of the mat, and requests that a negative inference 

charge be given to the jury. Plaintiff also moves, pursuant to CPLR 3 124, to compel Cafe 

Lafayettc to produce discovery, and for an order of preclusion prohibiting Cafe Laf‘ayette from 

introducing any evidence regarding actual and constructive notice regrading the mat, and seeks 

saiictioiis. 

PlaintiiTallegcs that 011 July 28, 201 1, at approximately 9:OO a.m., she was walking in thc 

ciitraiiceway of* Cafe 1 ,afayctk, which is located at 80 Lafayette Street, Manhattan, New York, 

whcn she slipped, trippcd, and fell, duc to a dirty and defcctive mat, platform, landing, and 

staircasc. Plaintiff filed a suiiiiiioiis and vcriiied complaiiit 011 October 12, 201 1, wliicli states 
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that as a result of the “hazardous, dii-ty and unsafe conditions, arid the improper aiid inadequaie 

mat, lighting, steps, platform, landing, and handrails . . . [pllaiiitiff was caused to slip/trip and fall 

and to sustain scv~“rc injuries to her body.” (Ibtlarewski Af’fim., ex A, 1[ 50). Plaintiff also 

served a verified bill of particulars which states that “[pllaintiff slipped/tripped and fell on a 

curled, raised, woi*ii, hazardous mat and staircase with inadequate Izandrails.” (Kotlarewski 

Affirm., ex C, 7 7). 

h preliniiiiary conference was held on Deceiiiber 2 1,20 1 1, at which time both parties 

agreed to an inspection of the premises to take place on February 24,201 2. Counsel for plaintiff 

mailitailis that she served Cafi Lafayette’s counsel with a notice to preserve the mat on February 

24, 201 2, and imailed three good faith letters dated March 7, 2012, March 30, 2012, and April 4, 

2012, whicli request that Cafe Lafayette produce all of the docurnelits regarding thc type and 

placeiiieiit of tlie mats. Sun Cho Kim, president of Cafk Lafayette, who worlcs at the preiiiises, 

appeared for a depositioii on behalf of Cafe Lafayette. Kiln testified: 

Q. When did you remove the mat from the location? 
A. I replaced at the beginning of February of 2012, this year. 
Q. Why did you replace the mat‘? 
A. It’s old, torn, aiid there has becn the same mat for a long time, that’s why. 

Cafk Lafayettc argues that although the preliminary coiifcrence order directed an 

inspection of the premises, tlie order does not request tlie preservation, production, or  iiispectjon 

of the siibjcct mat. Cafe Lahyctte maintains that plaintiff failed to timely request the 

prescrvatjoii of‘tlie mat, and only did so on February 24, 2012, after the mat was discarded. 

Defcndaiits also contend that thc mat was not disposed of iiiteiitioiially or negligently with any 
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lciiowledge of its evidentiary value, mid that destruction of the mat in no way inliibits plaintiffs 

ability to prove her case. 

Pursuant to CPIX 3 1215, in order to strike an answer, the movant must nialce a clear 

showing that its oppoiient failed to comply with discovery demaiids in a willful, coiiturnacious 

imaimer or i n  bad faith. See Rodriguez v United States Bronx Parents, Inc., 70 ADJd 492, 492 

(1st Dcpt 2010). Spoliatioii is the loss, destruction, or alteration of key evideiice to a lawsuit. 

See Sqmitieri v City y f N e w  York, 248 AD2d 20 1, 202 (1 st Dept 1998). “[A]lthougli sanctioiis 

may be iiiiposcd for even iiegligeiit spoliation, striking a pleading is usually not warranted unless 

the evidence is crucial and tlie spoliator’s conduct evinces solme higher degree of culpability.” 

Rusm v BMWojN.  Am., LLC, 82 AD3d 643, 644 (1st Dept 201 1) (citations omitted). 

Hcre, plaintiff fails to deinonstrate that defendant acted in a willful, contumacious, or bad 

faith mmitcr. Although defendant requested to inspect the premises, a deiiiand was not made to 

prcservc the subject mat until after the inspection took place in February of 2012, seven montlis 

aftcr the accident. See Ainerican Intl. Ins. Co. v A. Steininun Plumbing & Heating Cory., 93 

AD3d 559, 560 (1st Dept 2012) (holding that plaintiffs request for sanctions for spoliation of 

cvidence, rcgarding the disposal of the alarm system aiid water float was properly deiiicd because 

plaintiff had iiiade no request that they be retained). By the time of plaintiff‘s requcst for tlie 

mat, the inat had already been discarded. Furthermore, Keith M. Andresen, Esq., counsel for 

CaE Lafayette, aff i rm that plaintiff had an opportunity to photograph the mat as well as the 

entrance of the preimises, and attaches tlie photo as an exhibit to his affirmation in opposition. 

Kim testified that although he kept the subject inat for several months after tlie accident, 

lie cveiitually had to replace it because it was old aiid torn and it was utilized at the front 
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entrance. There is no evidence that Cafe Lafayette deliberately destrayed the inat and plaintiff 

does not demolistrate that the loss of the mat will fatally coniproinise the action. See Cctnwron 17 

Nis.wn 112 Soles C’OI”~~. ,  10 AD3d 591, 592 (2d Dept 2004). Both plaintiff and defendant were 

deposed about the condition of the iiiat and they will have thc oppoi-tunity to testify at trial. 

‘I’hereforore, because plaintiff fails to meet her burden and does not demonstrate Illat Kim 

acted in willful, coiitmiacious iiminer, or in bad faith, plaintiffs motion to strike the answer, 

iiiust be denicd. Plaintiff also requests that Cafe Lafiiyette be coinpelled to produce any records 

regarding the mat, or documents regarding the type and placement of the mat. To the extent thal 

such documents exist and are in their possession, and because such documents may be relevant, 

dcfendant iiiust provide such documents within 20 days. 

Accord i 11s 1 y , it is 

ORDERED tliat the part of plaintiff Dorothy Albright’s motion seeking to strikc the 

answer of‘dcfeiidanl C h f k  Lafayettc, Inc., or preclude or otherwise impose sanctions is dcnied; 

and it is fuurtlier 

ORDEREU that the part of plaintiffs motion seeking to coimpcl records regarding the 

mat, or docuiiicnts regarding tlie type and placement of the mat, is granted, and Cafe Lafayctte 

mist provide sucli documents within 20 days from service of a copy of this order with notice of 

entry. 

Dated: 1 V- 

I L E D  ENTER: 

L4aF 
JAN 25 2013 I- 

NEW V O W  
COUNTY CLERK’S OFFICE ” 
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