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NEW YORK COUNTY 
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PART 3" 

V 

The following papers, numbered I to , were read on this motion tolfor 

Notice of MotionlOrder to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits 
I No(4. 

I W). 
Replying Affidavits I No(s). 

01,: 4 r B 2 h  pL/ f>L.n CpI.&d"r*<Z- W i H -  
Upon the foregoing papers, it is ordered that this motion is 
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STJI’IIUME COURT OF ‘THE STATE OF NEW YORK 
C’OIJNTY 01; NEW YORK 

I43/145 1,EXING‘l~ON AVENUE, LLC, 

I’ 1 ai n i ff, 

-against- 

M&li  HJI~OI’EAN CONSTIiUCTION CORP., JOl IN 
DOE NO. 1 tlirough JOHN DOG NO. XX and XYZ 
COIIP. NO. 1 through XYZ CORP. NO. XX, the last 
forty iiaines being pcrsons or entities intended to be con- 
tractors, subcontractors, or sub-subcontractors whose 
iiaiiics are iictitious and uiiknowri to Plaintiff, 

Defendants, 

M&R ETJROl’IXN CONSTRUCTION CORP., 

‘l’hird-Party Plaintiff, 

-against- 

GRI:I-:N CIKC:I,l-! C‘ONS’TRUC‘lYION, LLC, HOWARD I. 
SHAPlJiO & ASSOCIA‘I’ES CONSULTMG ENGINEERS, 
P.C., JAMES SHIXD, MANUAL GAS VERSATILE 
C’ONSCJL‘I’ING & ‘I’ljS‘TING SERVICES, INC., VERSATILE 
EN G lNEERl N G , P . c‘ . , ROMAN S OI~OKKO , WARREN 
Cii+XlI<G E, I Nc‘ . , 

Third-l-’arty Defendants, 

M & R 1;; I J ROP 1712 N CONS TICU Cm ON C ORP . , 
Sccorid ’ fliird-Party Plainti fr, 

-against- 

. . . 

Indoc No.: 60383 1/200X 

JAN 25 2053 

Iiidcx No. 590571/2010 

Indcx No. 591 144/2010 
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s K Y s c I< A I T R  s ‘1 ’E EL c ORP . 
‘Third ‘Third-Party Defendant. 

DELTA TESTING LABORATORIES INC. and 
WARREN cr ioia  INC., 

1;ourtli ‘I’hird-Party Defendant. 
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YOIIK, .I.: 

‘l’hird jxii-ty dcfciidrtnt Skyscraper Steel Corp. (“Skyscraper Steel”) in two actions joined 

for discovery rtiid trial, iiioves for an order, (1) pursuant to CPLR 8 1010, dismissing all third- 

party complaints and cross-claims against it, or, alternatively (2) pursuant to CPLR $603 and 

5 1 0 1 0, to sever tlic third party aclions against it. 

’ 

BACKGROUND 

The two joined actions are for property damage related to construction of a 13-story 

residential building at  1431  45 Lexington Avenue, New York, New York (the “Prciiiises”). I n  

the first actioii (index N o .  1 1  71 32/2006), Marbilla LLC, the fee owner o f  141 Lexillgton 

AVCIILE, Ncw York, Ncw York (the “Adjoining Property”) sued 143/145 Lexington LLC, the fee 

owner of the I-’reiiiises, the general contractor, engineers and other parties for iiegligeiice in 

demolition, cxcavation and otlier construction activities 011 the J’remiscs which rcsultcd in cracks 

at lhc Ad.joining Property. I n  the second action (index No. 60383 1708) 143/145 Lcxiiigton L1.L 

sucd M&R Europeaii Construction Corp.(“M&R”), a demolition aiid excavation subcontractor 

for the project at the Premises for negligence in perforinance of its work, resulting in additional 

construction costs, coiistructioii dclays and damages to thc Premises and the Adjoining Property. 

‘I’hc Miirbilla and Lexington actions were joiiied in 20 10 for discovery a i d  trial. 

Six lhircl-party actions wcrc filed in tlic Marbilla action, and four third-party actions in 

thc Lexinglon action. The sixth third-party complaint in the Marbilla action aiid the third third- 

paty complaiilt in  the I.,cxiiigton action werc both filed on May I ,  201 2, by M&R against 

Skysclapcr Stcc‘l. 
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Sliyscrapcr Stecl was brought to the construction Imjcct in .Jtin~rary 3006, whcn Ro~iian 

Soroklio, a professional engineer, identified probleiiis in the excavation and underpinning work 

pcdwiicd hy M&l< at 143/ 145 1,oxiiigton Avcnuc. As the rcsiilt the adjoining buildiiigs startcd 

to settle, tipping towiu-ds the Prcmises. Mr. Sorokko rccommcndcd that M&:R install temporary 

shoring bctwccii tlic buildings according to his drawings. Skyscraper Steel prepared shop 

drawings based on Sorokko’s recoi~inieiidatioiis and iiistalled steel beams bctwccn the exlerior 

walls of 141 and 147 Lexington Avenue. With the construction of cacli concretc floor at 143/145 

I,cxington, tlic correspondiiig beanis for that floor were dismantlcd. 

On April 5 ,  201 2, in the course of his dcposition, Mr. Sorolcko produced photographs 

which he took in January 2006 sliowing Skyscrapcr Steel installing tlic bcrtms. ‘l’hc eiigiiicer 

retained as an exlicrt by M&R, .loscph Mills PE, having cxalniiicd thc pictures, offercd ltn 

opinion that Skyscraper Steel had significantly departed from slioring plans drawn by Rolnan 

Soroklto. Based 011 this opinion, M&R iiiipleaded Skyscraper Steel in tlie two joined actions. 

Slcyscrapcr Steel moves to dismiss or sever these third-party actions against itself on the 

ground that discovcry in the two main actions is almost iinislicd, the note of issue has becii 

lilcd, a n d  il would bc scriously prejudiced were it to go to trial without a11 opportunity to rc- 

deposc all tlic parties. If it exercised its riglit to full discovcry, the litigation would extend fiir 

scvcral ycars, llius prejudicing other parties as well. It objects lo the use of Mr. Mills’ affidavit i n  

M&li’s opposition to  its motion since M&R had not discloscd its intciit to rctaiii Iiim prior to ~ h c  

filing of tlic iiotc ofissuc. 

I)ISCUSSJON 

Courts have broad discretion in deciding a mo~ion to dismiss witliout prejudice or to 

scvcr the third-party wtion, pursuant to CI’1,K $1010. Tlic relcvant considerations lor  thc court 

4 

[* 5]



arc wlictlier : (1 )  the third-party action is bascd 011 the same issucs of law aiid fact as tlie main 

action; (2) ~licrc were mrcasoiiable delays in starting the third-party action; (3) plaintiff in thc 

inain action is prej iidiccd by dclays due to extciided discovery; (4) prc+judicc to plaintiff* in 

kccping tlic third party i n  tlic action is stroiigcr than prcjudicc to dcfcndant if the third party is 

rcnioved. Niclscn v New York Statc Dormitorv Autli., 84 AD3d 5 19, 520; 923 N.Y.S.2d 66 11 st  

Dcpt 201 1.1; I2rbach Fin. Corn. v Royal Bank of Can., 203 AD2d 80; 610 N.Y.S.2d 20 [lst Dept 

1904 I. 
r 7  1 hc two iiiaiii actions and third-party actions arc all rclated to the same l.acts _ -  allegcdly 

iiegligciit coiistructioii at 143/145 Lexington Avenuc resulting in property damage and econoiiiic 

loss to the owner of’ the prcmiscs and its neighbor. ?he involvemcnt of n u ~ i ~ c r o ~ ~ s  parties in the 

litigation (fiftccii altogethcr) resulted from their involvemcnt, in varying extent, in thc 

construction prqjcct. Wlicn issucs at trial co~icern apportionmcnt of liability for alleged 

ncgligencc among scveral parties, it is highly desirable to hold a joint trial, rather than a serics or 

scparatc trials with overlapping parties, avoiding the waste ofjudicisil rcsolirccs and thc risk of‘ 

inconsistent vcrdicts. liothstein v MilleridKe Inn, Inc., 25 1 h112d 154, 155; 674 N.Y.S.2d 341, 

I 1 st llcpt 1908 1. 

L)efcndant in tlic iliain action, and third-party plaintiff, M&R, provided an cxplanation oE 

why it  did 1101 start thc third-party action against Slcyscrapcr Stecl until six years into the 

litigation oFtlic Marbilla Action. M&R admits that it was aware of Skyscraper Sled’s role in the 

conslrwtion pwjcct, h i t  not of its potential liability. It is only with tlic production o l  

photographs by Mr. Sorokko, that it could allcge negligence by thc third-prly dcfcndant. 

Plaintiffs in both actions did not r c spod  to the motion to dismiss or scvcr thc 

prt~cccdjngs against Slcyscrapcr Stcel. I lad tlicy been prqjudiccd by dclays in starting tlic trial, 
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thcy \vould IIBVC supported Skyscrapcr Stccl’s motion. Tlie only p a l  II tliai claiiiis prcjudicc is 

Sl~yscrapcr Stccl itsclf. 1t has legitinlate coiiccriis that it has to joiii discovcry at his late datc - -  i t  

could participatc in depositions only starting in Julie 20 12. Slcyscrapcr Stcel slioirld have a n  

opportunity to obtain additional documelits not yct produced in discovery and to ask additioiial 

questioiis of‘ parties already deposed. However it cannot rcpeat full-scale depositions, as it 

pi+oposes tu do in i ts  motion papers. It should have the sniiie opportunity to coimplciiiunt tlic 

interrogation \with qucstions relevant to defending its casc, as it would have had had it becii 

prcsent at thc original depositions. 

Skyscraper Steel coiiteiids that Joseph Mills’ affidavit should iiot be coilsidcrcd 011 this 

motion. In a w e n t  casc, tlie First Dcpartiiieiit endorscd the long-cstablishcd prccedciit in the 

Sccorid llcpartment, which rcquired that an expert opinion be rcjcctcd on a  notion f’ur summary 

judgnient if‘a party fiiilcd to disclose its expei-t according to CPLR $3101(d). Chi-cia v City! of  

Ncw York, 98 AD3d 857, 951 N.Y.S.2d 2 llst Dcpt 20121.’ In that casc defendant submitted his 

dematid for expert disclosures in  2004, plaintiff iievcr responded to it, retaiiied 811 expert in 2007 

and prcseiitcd his opiiiioii in 20 10, after the note of issue. TIC expcrt’s affidavit sliould not liavc 

hccii coiisidcrccl in  light olplaiiitiff’s fttilure to identify tlie cxpcrt during pretrial discovcry as 

rcquircd by dcfcndanls’ dcmand.” (id. at 858-59). In this opinion, the First Dcpartiiienl pciializcd 

a party that did not play f ‘ d y .  Tlie party could, and should have discloscd its cxpcrt prior lo 

filing tlic note o f  issue. In the presciit case tlzc third-party dclciidaiit was Imuglit into the action 

afier thc iiotc of’ issiic. ‘1 here is 110 evidencc in the rccord that Skyscrapcr Stccl subiiiittcd 

clcmands for cxpert disclosurcs which were ignored by M&R, I n  addilioii, tlic role of an cxpcrt 

’ Aficr h i s  dccisioii by tlic I+’irst Ilcpartmenl, lhc Sccond Dcpartiiiciit iritcrpretccl Its procodelits 21s ;illowing lhc trial 
courts discretion to consitlcr cxpert iti‘fidavit even when a n  cxpert was riot discloscd to the opposing party. See, 
I<ivers v 13 i ln [xu ,  953 NYS2d 232 [ 2 d  Dept 20121 
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opinion 011 the motion to dismiss or sever the third-party action is distinct lrom its role in 

described thc nature of allcgatioiis against Skyscraper Steel aiid presentcd sirpporting evidencc. 

It dciiaonstratcd that thc third-party action is closely rclatcd to the main action, and thus assisted 

this court. 

C 0 N C L13 S IO N 

For the foregoing reasons, it is 

OR13EliE13 that Skyscraper Stecl's inotion to dismiss or scvcr tlic third-party action 

against it is dcnied; and it is further 

v 013DI~KED that parties in  two joiiicd actions sliall appear in Part 2, room 205, 71 

l'homas Strcct on January 30, 20 13, at 2 p m . ,  lor a status coiiferciice and to schcdulc remaiiiing 

discovery in the tliil-d-party actions. 

F I L E D  

NEW YORK 
OUNTY CLERK'S OFFICE 

--u---- 
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