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Plaintiffs, 

- against - 

Index Number: 115350/09 
Submission Date: 8/1/12 

JOBMAN 478/480, LLC., DECISION AND ORDER 

For Plaintiffs: For Defendant: 
13ernstein Licbhard LLP 
10 East 40“’ Street 
New York, NY 10016 

Papers considered in review ofthis motion for suminary judgment: 

Notice of Motion/Affidavit in Supp .................... 
Notice of Cross-Motion.. ......................................... 
Memo. in Opp. to Defendant’s Mot and in Supp. C 
Affirm. of Counsel in Opp. 
Affidavit of Lane AItschuI 
Reply Memo. in Supp. Mot 

Reply Memo. in Supp. Cross-Motion and Opp. to 
Reply Affiim. of Counsel i 

Reply Affidavit of Andrea Lutsky in Supp. Moti -Motion.. ......... .7 

HON. SALIANN SCARPULLA, J.: 

In this rent overcharge action, dcfcndant Jobinan 478/480, LLC (“Jobman”) IIIOVCS 

for suiiiiiiary judgiiient dismissing plaintiffs complaint pursuant to CPLR 8 32 12. 

Plaintiff Lane Altschuler (“Altschuler”) cross-moves for summary judgment and an 

iininediatc trial on damages pursuant to CPLK $ 3212. 

Altschuler is a tenant rcsiding at 478 Central Park Wcst, New York, NY, a 

building owned and operatcd by Jobman. Altschuler became a tenant of the building in 
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September 2000, upon signing a two-year lcase agrccrnent for Apartment 5A (‘*the 

Apartmcnt”), with a monthly rent of $3,400 for the first year and $3,550 l’or the second 

year. 

Altschuler subsequcntly signed eight one-year lcase agrecinents from 2002 to 20 10 

for the inonthly rcnt amounts of-’: $3,500 per nionth (for the periods ol‘Octobcr 1, 2002 to 

September 30, 2003; October 1, 2003 to Septeinbcr 30, 2004; October 1, 2004 to 

Septeinbcr 30, 2005; October 1, 2005 to September 30, 2006); $3,550 per month (for the 

period October 1, 2006 to September 30, 2007); $3,750 per month (for the period October 

1, 2007 to September 30, 2008); $3,850 per month (for the period October 1,2008 to 

September 30,2009); and $3,750 per month (for the period October 1,2009 to September 

30, 20 lo).’ Altscl-ruler alleges that none of the leases contained a rent-stabilized ridcr. 

On November 20, 2009, Altschuler coininenced the instant rent overcharge action 

against Jobman. Altscliulcr claims that the Apartment is rent-stabilizcd, and Jobman 

uiilawfully deregulated the Apartment and charged hiin market rate rents in all of the 

leases from 2000 to 20 10. According to Altschuler, Jobinan was prohibited from 

deregulating the Apartment because Jobinan receives J-5 1 tax benefits from the City. 

1 After Altschuler filed the coniplairit and his lease expired on September 30, 
20 I O ,  lie became a month-to-montli tciiant at the rate of $3,750 per month. 111 September 
201 I ,  Altscliuler continued his monthly tenancy at a rate of$2,836.52, the last legal rent 
registercd with the Division of Housing and Coinmuiiity Renewal (DIICR) in 2000. 
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In his coiiiplaiiit, Altschuler seeks (1) money damages for his rent overcharges; 

treble damages based on willfiil overcharges froin March 2009 to the present; attorney’s 

fecs; and (2) a declaratory judgmcnt that thc Apartment is rent-stabilized and will 

continue to be rcnt-stabilized until the expiration of the J-5 1 benciits in 20 17-20 18, or 

alternatively, until Altschuler ciids his tenancy of the Apartment. 

In the current motion for suniiiiary judgment, Jobinan argues that Altschuler’s rent 

overcharge claim must be analyzed using “the four-year rule.” IJiider the four-year rule, a 

plaintiffs rent overcharge claim is: (1) limited to overchargcs starting froin tlnc four-year 

period prior to the filing of the complaint, and (2) calculated using the legal registered 

rent amount that was in effect four years prior to the filing of tlic complaint. 

Jobman claims that Altschuler has no rent ovcrcharge claim under the four-ycar 

rule. Jobman argues that the rent overcharge claim must be calculatcd using the legal 

rcgistcrcd rent amount fbr November 2005, which is $3,500.2 According to Jobman, 

Altschuler was not overcharged because the difference between the legal registered rent 

in November 2005 and his actual monthly rent is $0, and all subsequent lease increases 

were within the allowable limits under the Rent Guidelines. 

In opposition, Altschuler argues that the four-year rule does not apply to determine 

the amount of his rent overchargc claim. First, Altschulcr argues that his overcharge 

Jobinan registered the November 2005 rent amount with DHCR on April 17, 
2012. 
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claim must be calculated using the “rent indicated in the annual registration statcincnt 

fIlcd four years prior to the most recent registration statement” as specified in KSL 5 

26-5 16(a). Under that definition, Altschuler claims that the relevant rent amount is 

$422.02, the rcnt indicated in the 1995 annual registration statemcnt filed five years prior 

to the most recent registration statement in 2000.3 Altschuler submits a copy of the 

DHCR registration history for the Apartment (as of March 3, 20 12): 

Registration Year 

1995 

1996 

1997 

1998 

1999 

2000 

200 1 

2002 I 201 1 4  

Apartment Stat LIS 

Vacant 

Exciiipt 

Rent Stabilized 

Rent Stahilizcd 

Exempt 

Rent-Stabi lized 

Exempt 

Exempt 

Legal Kegulatcd Rent 

$422.04 

High Rent Vacancy 

$2,300.95 

$2,010.85 

High Rent Vacancy 

$233 4.52 

High Rent Vacancy 

No Registration Required 

Second, Altschuler further argues that the four-year rule does not apply when the 

legal registered rent amount under that rule has been tainted by the fraudulent conduct of 

Altschuler claiins that the 1995 annual registration statement must be used 
because no 1996 annual registration stateineiit exists. 

Jobinan subsequcntly filed sevcral rent registration statements with DHCR on 
April 17, 20 12, which ainended the rent history of the Apartment. For 200 1, 2002, 2006, 
and 201 1, the apartment’s status was ameiidcd to “rcnt stabilized” and the legal regulated 
rent was aiiiended to list the respectivc ainounts, $3,400, $3,550, $3,500, and $3,750. 
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zhe owner. Altschuler specifically claims that the November 2005 legal registered rent 

($3,500) must not be uscd because it has been tainted by Jobinan's fraudulent conduct. 

Altschuler alleges that, prior to his tenancy, Jobinan unlawfully deregulated the 

Apartment in 1995, by raising the rcnt froin $422.04 to more than $2,000, which 

excecdcd any allowable incrcases under the Rent Guidelines. Based on this past 

fraudulcnt conduct, Altschulcr argues that his rent ovcrcharrge claim should be calculatcd 

using the 1995 legal registered rent ($422.02). 

Altschuler also argues that he is entitled to a declaratory judgiiicnt that the 

Apartment is rent-stabilized until the J-5 1 benefits cxpire in 20 17-20 18, or alternatively, 

until Altschuler vacates the Apartment. Altschuler submits a copy of the J-5 1 Benefit 

IIistory Suinmary for the building, 478 Central Park West (Block 1844, Lot 29), which 

shows that in Tax Year 1997/1998, the building received a J-5 1 exemption of$216,750 

(14 years) and a J-5 1 abatement of$38,434.54 (20 years). The summary further showed 

that in Tax Year 20 10-20 1 1, $54,900 remained from the J-5 I exemption granted in 

19974998. In Tax Year 20 I 1-2012, the building received no J-51 benefits. 

Altschuler claims that, in thc went that Jobman no longer receivcs 3-5 1 benefits, 

the Apartment cannot be dcregulated becaiise lie never received iiotice in aiiy or his leascs 

that the Apartincnt would be sub-jcct to deregulation a€ter the J-5 1 tax benefits expircd. 
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111 its reply, Jobman argues that it deregulntcd the Apartment in 1995, in 

accordance with existing DHCR regulations at the time, which permitted luxury decontrol 

of the Apartment wen while the owner was simultaneously receiving J-5 1 tax benefjts. 

In addition, Jobman claims that it is now cntitled to deregulate the Apartment because it 

no longer receives J-5 1 benefits. 

Discussion 

A. The J-51 Program and Rent Stabilization Law 

New York City’s J-5 1 program provides tax bencfits to property owners who 

coinpletc eligible rehabilitative prqjects in multiple dwelling buildings. N.Y.C. 

Adininistrative Code 5 1 1-243. To receive J-5 1 tax benefits, an owner must register the 

building’s rental units with DHCK, and in general, the rental units are subject to rent 

stabilization during the period when the owner receives J-51 benefits. N.Y. City R. & 

Regs. tit. 28 tj 5-03(f). 

In 1993, the T,egislature enacted the Rent Regulation Rcforin Act (“RIW”), 

which provided that certain rent-stabilized units could be deregulated if one of two 

circuinstaiiccs apply: (1) in vacant apartments where the legal rent is $2,000 per inontli or 

inore, or (2) in occupied apartmcnts where the legal relit is $2,000 per month or more, and 

thc combined annual income of all occupants cxceeded $250,000 per year (collectively, 

these provisions arc rcfcrred to as “luxury decontrol”). Rent Stabilization 1,aw (RSL) $8 
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26-504.1,26-504.2.’ However, the R R M  also specificd that property owners were 

prohibited fkom using luxury decoiitrol in units sub-ject to rent-stabilizatio~i “by vii-tuc of 

receiving tax benefits” under the J-5 1 program. KSL $8 26-SO4.1,26-504.2(a). 

In 1996, the DHCR issued an advisory opinion interpreting the RRRA. The 

advisory opinion statcd that property owners participating in the J-5 1 prograin wcre 

prohibited from using luxury decontrol if the unit was subject to rent stabilization solcly 

because of its receipt of J-5 1 benefits, but otherwise permitted to use luxury dccoiitrol if 

thc unit was sub-ject to rent stabilization for a reason other than receipt ofJ-51 benciits. 

Tn 2009, the Court of Appeals ruled in Roberts v. Tishmun Speyer Properties, L.P. 

that the DHCR’s advisory opinion was incorrect, and in fact, the RRRA prohibited 

property owners from using luxury decontrol to deregulate any units while receiving J-5 1 

tax benefits, regardless of the reason for the unit’s rcnt-stabilization. I3 N.Y .3d 270 

(2009). Su bscyuently, the First Department found that Roberts applies retroactively. 

Gersfen v. 56 7th Ave. LLC, 88 A.fl.3d 189, 198 (1st Dep’t 201 1); Roberls v. Tishinan 

Speyer Properties, L.P., 89 A.D.3d 444, 445 ( I  st Dep’t 201 1). 

Pursuant to thc Rent Act of20 1 1, these provisions haw been modified such that 
a rent-stabilized unit may dcregulated if one of two circumstances apply: (1) in vacant 
apartments where the legal rent is $2,500 per iiionth or morc (effective to proceedings 
iiled after June 24, 201 I ) ,  or (2) in occupied apartments whcrc the legal relit is $2,500 per 
month or more, arid thc combined annual income of all occupants exceeded $200,000 per 
year in each of the two preccding calendar years (effective to proceedings filed after July 
1, 201 I ) .  
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CI’1,R fj 2 13(a) axld IRSL 9 26-5 16 provide that a rcnt overcharge claim is subject 

to a four-year statute of liinitations. Specifically, these two statutes provide that: (1) a 

rent ovcrcharge action must be coiiiincnced within four years of’the first overcharge 

alleged, and (2) the court is precluded froin examining any rental history of the unit prior 

to the four-year period iininedjately preccding the coiniiienceinent of the action. CI’LR 5 

213(a) aiid RST, 5 26-516(a)(2). In general, a rcnt overchargc claim is calculated using 

the legal registered rent amount that was iii cfkct on the “base date” - the date four years 

prior to the filing ofthe complaint. RSC 5 2520.6(f). Collectively, these provisions arc 

refcrred to as the “four-year rule.” 

111 somc circumstances, the court iiiust look beyond the four-year rule to calculate a 

rent overcharge claim. First, in cases where an owner improperly deregulated a unit and 

the record fails to establish the validity of’ thc rent increase that brought the rent-stabilized 

amount ahovc the regulated threshold ainount, the court must disregard the free market 

lease ainouiit in cff‘ect on the fhur-year base date and must instead review “my availablc 

record of rental histoxy necessary to set the proper base date ratc.” 7ZA Really Associates 

v. LUCLLS, 955 N.Y.S.2d 19, 21 (1st Ilep’t 2012). 

Second, in cases where a tenant’s overcharge claim alleges fraud and there is doubt 

as to whether the legal registered rent on the base date is lawful, the court iiiay examine 

the rental history prior to the four-year base date “for the limited purpose of deterniiiiiiig 
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whether a fraudulent scheme to deslabilize the apartment tainted the reliability of the rcnt 

on the base date.” Grimm v. Stute Div. of Hous. & Cmfy. Renewal Office uf Rent Admin., 

1 5 N.Y.3d 3 5 8 ,  367 (201 0). In such cases, the court generally applies the DHCR dchult 

forinula - “tlic lowest rent charged for a rent-stabilized apartment with sainc nuinber of 

rooms in the saine building on the relevant base datc.” Levinson v. 390 West End 

I Associates, LLC, 22 A.D.3d 397, 662 ( I  st Dep’t 2005). 

B. Defendant’s Motion and Plaintiffs Cross-Motion for Summary Judgment 

A movant seeking suininary judgment must niake a prima facie showing of 

entitlement to judgment as a matter of law and offer sufficient evidence to eliminate any 

iiiaterial issues of Sact. Winegrud v. New York Univ. Med. Ctr., 64 N.Y.2d 85 I ,  853 

(1985). Once a showing has been made, the burden shifts to the opposing party to 
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-1 
Apartment was subject to rent-stabilization from the inception of Altschuler’s tenancy in 

2000 until at least 201 1 .  

Pursuant to CPLR 5 213(a), Altschuler’s rent overcharge claim is liiiiitcd to any 

overcharges occurring ai‘ter November 20, 2005, thc date four years prior to the filing of 

thc complaint. TTowever, as a result of Jobman’s improper deregulation of the Apartment 

and given that the record does no1 clearly establish the validity ofthc 1995 rent increase 

that brought thc rent-stabilized ainouiit above $2,000, I find that the court inust disregard 

the €ree iiiarkct lcasc ainount of $3,500 that was in effect on Novciiiber 20, 2005. 72A 

Realty Associates, 955 N.Y.S.2d 19, 21 (1st Dep’t 2012). Instead, the court must review 

“any available record orrental history nccessary to sct thc propcr base date rate.” Id. 

Moreover, Altschuler also deinonstrated a colorable claim of fraud which furthcr 

requires the court to disregard the $3,500 rcnt amount on the base date. In addition to the 

significant rent increase in 1995, there are other factors that suggest the cxistence of a 

fraudulent scheme to deregulate the Apartment, such as the additional deregulations in 

1998 and 2000, and Jobman’s failure to filc rent registration statements in 2001, 2002, 

2006, and 201 1, until Altschulcr filed his complaint. Grimm, 15 N.Y.3d at 366. 

Furthermore, Jobiiian’s argument that it deregulated the Apartment in reliance 011 

the 1996 DIlCR advisory opinion is without merit. The record indicates that the 

Apartment was rent-stabilized solely because Jobinan received J-5 1 benefits. Thus, even 
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uiidcr the 1996 advisory opinion, Jobmari would liavc been prohibited from relyiiig upon 

luxury decontrol to deregulate the Apartment. 

Rascd upon a review of the parties’ submissions, I find that there are triable issues 

of fact rclated to the amount aiid extcnt of Altschuler’s damages for rent overcharges, 

treble damages, and attorney’s few. 

Accordingly, defendant Jobman’s motion for suiniiiary .judginciit dismissing the 

rent overcharge claim is denied, and plaintiff Altschulcr’s cross-molion for suininary 

judgiment on his relit ovcrcharge claiin is granted on the issue of liability and set down €or 

an iiiiiiicdiate trial on damages. 

2. Declaratory Judgment 

CPLR Ij 26-504(c) provides that upon the expiration or termiiiation of J-5 1 

benefits, a unit subject to rent stabilizatioii as a result of J-5 1 benefits continues to be rent 

stabilizcd until: (1) the occurrence of the first vacancy of the unit after the benefits are n o  

longer bcing received; or (2) if each lease and renewal “for the tenant in residence at the 

t h e  of the expiration of the tax benetit period has includcd a notice in at least twelve 

poiiit type iiifui-ming such tenant that the uiiit shall become subject to deregulation upoii 

the expiration of such tax bencfit pcriod and states thc approximate date on which such 

tax benefit period is schedulcd to cxpire, such dwelling unit shall be deregulated as of the 

end of the tax benefit period.” 
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Thc Apai-hient at issue rcmains rcnt-stabilized until Aitschuler vacates the 

Apartment, because although Jobinan is no longer receiving J-5 1 bcnefits, Jobman failed 

to provide the requisite notice, in Altschulcr’s lease and renewals, stating that the 

Apai-tincnt would become subject to deregulation upon expiration of the J-5 1 lax benefits. 

Gerstei.2, 88 A.D.3d at 200; E. W. Renovating Co. v. New York State Div. of’Hous. Ce 

CnzQi. Renewal, 16 A.D.3d 166, 167 (1st Dep’t 2005). 

Accordingly, defendant Jobinan’s motion for suiiiinary judgment dismissing thc 

declaratory .judgiiient claim is denicd, and plaintiff Altscl~uler’s cross-motion for 

summary judgment on his declaratory judgment claim is granted. 

In accordance with the foregoing, it is 

ORDERED that defendant Jobinan 478/480, LLC’s motioii for suininary judgment 

is denied; and it is further 

ORDERED that plaiiitiff’ Altschuler’s cross-motion for suiimary judgment on his 

rent overcharge claim (first cause of action) is granted on the issue ofliability; and it is 

further 

OWEICED that plaintiff Altschuler’s cross-motion for summary judgment on his 

declaratory judgment claim (second cause of action) is granted; and it is further 

ORDER131 that an iiiimcdiate trial on dainagcs shall be had before the court: and 

it is further 
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ORDERED that plaintiff Altschuler shall, within 20 days from entry of this d e r ,  

scrve a copy of this order with notice of entry upon counsel for all parties liercto arid upon 

the Clerk ofthc Trial Support Office (Room 158) and shall serve and file with said Clerk 

a note of issue and statement of rcadincss and shall pay the fix therchrs, and said Clerk 

shall cause the matter to be placcd upon the calendar for such trial; and it is further 

OKDERED that a h a 1  -judgment on all claims shall be entered aftci- the immediate 

trial on damages. 

This constitutes the decision and order of this Court. 

Datcd: New York, New York 
January1 \Is, 2013 

ENTER: 

~~~ aliann Scarpulla, J.S.C. 
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