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SUPREME COURT OF THE STATE OF NEW YORK NEW YQRK COUNTY

'PRESENT: HON. PAULWOOTEN PART 7.
\ Jusbce | i e T ,
HERMITAGE INSURANCE COMPANY, SR . | |
Plaintiff, - - INDEX NO L 10777741
-egainst~ | o " worion SEQ N}D oot

SKYVIEW & SON CONSTRUCTION CORP | F ‘ L E'

'MUHAMET MIRZO, SUZANA MIRZO, 786 IRON S
. WORKS CORP., STALIN IVAN DIAZ, and ASPEN  pgB 04 2013 et
- INSURANCE UK LIMITED, - e

‘ | ‘NEW YORK -
Defendants - COUNTY CLERK'S GE

The following papers, numbered 1 to 5 were read on thls motlon dlsmles by defendant Stalln Diaz
\ ‘ TR S B *1-PAPERS:NUMB NUMBERED

Notlce of Motlon/ Order to Show Cause et Affldavfts — Exhlblte e o . A
Answering Affidavits — Exhibits (Memo)__ S e 2za
“Replying Affldawts (Reply Memo)__. . = B 5 By

Cross-Motion: D Yes

This'is an actron brought by plalntlff Herm:tage lnsurance Company (Hermrtage)

‘ seeking (1ya Judlmal declaratlon that |t is: not obhgated to defend or lndemnlfy defendants \

\Muhamet Mirzo and Skywew & Son Constructlon Corporatron (Skyvnew) in an underly:ng tort

action, brought by Stalln Ivan Dlaz (Dlaz) -against Skyvrew Muhamet Marzo end Suzana erzo
in the Supreme Court of Queens County Index No.: 29058- 10 (the undertymg tort actlon) (2)

declaration thatdefendant Aspen IneuranceWUK Limited (Aspen) is obllgated to defend and

\ mdemnlfy Muharnet erzo and Skyvnew agalnst clalms made ln the underlymg tort actlon (3)

: recovery from Aspen of defense costs lnourred by Hermltage in the course of ttS defense of the 8

underlying tort action and (4) granting Hermltege its costs and: attorney ] fees Hermltage has

named Dlaz the injured plalntlff in‘the underlylng tort action, as a defendent in thls declaratory
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judgment action on the ground th,at he will be directly affected if the Court'gtants He’rrhita’gethe "
relief sought. Diaa now movesto\dis\rnl_se the comp’laiht ae assdrtedlagatnst\\hlrn‘\,'pu’reuant ‘t\o
CPLR 3211(a)(7). S . S 5

The underlying.tort actron arlses ‘out of personal lnjurlee allegedly sustalned by Diaz on
June 4, 2009, when he was |njured whrle removrng a metal roll-up gate ata property,owned by

defendant l\/lrrzo The underlylng tort. action: asserts clalrne for negllgence and vrolatrons of the

“Labor Law. After lnstltutrng the underlyrng tort actron in Queens County Dlaz though his
‘attorneys, received a summons and complalnt naming him as a defendant in thrs declaratory

‘ Judgment actlon brought by Hermrtage

Diaz argues that srnce he: is not a party to any |nsuranoe contract |ssued by Hermltage

‘ does not stand in privity with Hermrtage and lS not a thll‘d party beneflolary of the polrcy, he is

- nota proper defendant in thls action and declaratory relief is not avarlable agalnst hlm Both

Hermltage and Aspen oppose the motion to dlsmlss They. argue that desplte the lack ol‘ pnvrty

with an insurer; lnjured clarmants such as Dlaz are proper party defendants ina declaratory

\Judgment action because thelr nghts and mterests will be drrectly affected by a determlnatlon of

' coverage They assert that namlng Dlaz as a defendant guaranteee and pro\rldes hlm Wlth the‘ | |

opportunity 1o partrcrpate in: the coverage lrtlgatlcm and allows hrm to be bound by rts result
E olscueaow , . =

Ona motron to’ drsmlss pursuant to CPLR 3211, we muet accept as true the facte as .
alleged in the complaint and submrssrons in oppoeltlon to: the motlon accord the plarntrff the -
benefit of every possnble favorable rnference and determrne whether the facts as alleged flt
within any cognlzable theory (Soko/off v Harr/man Estates Deve/o,oment Corp 96 NYQCI 409
414 [2001] see also Leon v Martmez 84 NY2d 83, 87 [1994])

Diaz correctly asserts that he is not-a party to any of the subject lnsurance polrcres is
not an insured, does not etand in ,prlvrty with either Hermitage or As{p\en, and ',S‘ not a thrrdrparty
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beneficiary of the polrcres even though he would clearly beneflt lf Skyvrew and erzo obtalned ‘

" coverage’ for the. occurrence Pursuant to insurance Law§ 3420(3)(2) an mjured party can’

only.maintain-a dlrect action agalnst an msurer ‘where a judgment hae been obtalned and has

: gone unsatisfied fcr more than 30 days Relylng on- thls statute the Court of Appeals has held -

' that an anured party may not brlng a declaratoryjudgment actlon agalnst an lnsurer before :

securing a judgment agalnst the tortfeasor (Lang v.. Hanover lnsurance Company, 3 NY3d 350

355 [2004] The First Department had taken thls logic & step further and eoncluded that an’

, lnjured party, rn addltlon to belng unable to commence his ewn declaratoryjudgment aotlon pre

Judgment also could not be named as a defendant or SUbjE‘Ct to permrssrve Jomder (Mount Q

Vernon Fire Ins. Co. vN/BA Construct/on lnc 185 ADZd 425 426[1et Dept 1993] Clarendon o

Place Corp Landmark lnrs Co 182 AD2d 8, 9 10 [1st Dept 1 992]) Dlaz relles on these cases‘ '

~n urging dlsmlssal of the bomplarnt agalnst hlm

However more recently, it has been held that an tnsurer may name an |njured party asa

defendant.in.a deolaratory Judgment actlon in order to permlt that party tc contest the |ssue of

i coverage (see Cataract Spon‘s & Entertarnment Group, LLC 59 AD3d 1083 1084 [4th Dept
| ‘2009] 3405 Putnam Rea/ty Corp of New York 36 ADSd 565 [1st Dept 2007]) Thle reasonlng .

\ is both logical and actually benefrctal to the |njured plalntrff In the case Where an rnjured party :

was not named asa defendant ln a declaratoryjudgment actlon he or ehe would sttll be bound i
by the court’ s determlnatlons asto coverage lrrespectlve of therr absence frorn the case

Seotlon 3420 of the Insurance Law merely etates the proposrtlcn that |nJured partles are not

- usually slgnatorles to the contract between the lnsurer and the lnsured and th‘us cannot assert‘

rights under that pollcy untll a Judgment puts the rnjured party lnto the msured ] ehoes creatmg
a statutory entltlement (See Lang at 354-‘55) lnsurance Law § 3420( )(2) is lnepplrcable here, ‘
where it is the lnsurer who is pursuing a declaratlon of non-coverage agalnst its insured, as well :

as the ll‘lle'ed tort clalmants (see U.S Underwnters Ins. Co. v-Landau, 679 FSuppZd 330 338
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- [EDNY 2010)). Even tf Hermltage only names its msureds and Aepeh as defendants the result e

of a declaratory Judgment denymg coverage under one or both of the subject DOIICIBS “w0uld P

practically affect the injured partles in exactly the same way asif they had been named |
defendants” (id ) Thus, tf Hermltage is sucoessful ‘Diaz WI|| be precluded from bnngmg a dtrect
action against Hermltage pursuant to Insurance Law § 3420(a)(2) when and if he obta!ns a
judgment.against Mirzo or Skyvnew (/d) Hermltage approprtately named Draz as.a defendant ;
because Diaz's nghts and mterests would be: affected if the rellef sought by Hermttage IS
granted. | | [ : | \

Diaz does not offer any evndence to suggest that he W|ll be prejudloed by his rnclusvon as
a defendant in this aot:on As stated above he WI” greatly benefit from belng abte to contest

the issue of ooverage D|az does not suggeet that hIS partlmpatlon ln the htrgatlon would be \‘

]burdensome and the court can allevnate any euch concerns dunng the dtscovery process It |s ‘
“worth noting that th|s appears to be acase tnvolvmg a dlspute between two msurance
‘companies -and'it seems likely: ufnot certaln that | msuranoe coverage for the defense of the

“-underlying tort actio'n will ultimatety be provided by one, if not both,‘of‘ the ‘ihsurance \oompa\nies\ ’

that are parties to this action. Judicial economy and expedience would‘s“eem’ to dictatethat’the
issues of coverage be Ittigated qutckty and in-one forum so that the mjured party can ensure his.
recovery of any Judgment that he may be awarded in the underlylng tort aotton Smce the ’
naming of Diaz as a defendant was proper and Dlaz has not dernonstrated any prejudrce the
motion to dismiss is denied.
| 8 CONCLUSIQ‘N\ -

Accordingly, it IS S | |

ORDERED that the mation by defendant Diaz to dismiss the complaint as asserted
against him, pursuant to CPLR‘SZtt(a)(?),'is dented; and it'is further; o 5

ORDERED that the parties are directed to appear for a Pretiminary ;C“.onfere‘nce on
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~Dated: * [ Z&{{S

\\\\\

\ February 27, 2013 at 1 00 a; m at 60 Centre Street Room 341 Part 7 and 1t is further ‘

ORDERED that counsel for plamtnff Hermltage lnsurance Company is dlrected to serve

a copy of this Order with Notlce of Entry upon all partnes

This constltutes the. Dec;s;on and Order of the Court ; L \

Paul Wooten J\SC” |
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