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" In this actlon plalntrff IIlln0|s Natlonal lneurance COmpany (|||ll'10IS) seeks ajudgment for )

. contnbutlon inthe amount of $479 126. 70 from defendant Arch Speolalty Insurance Company

(Arch) Before the Court isa motlon by Arch to dismiss the complamt pursuant to CPLR

3211(a)(1) and (a)(?) lllmors opposes Arch’s motion and makes a croeefmotlon for eummary :

‘Judgment on'its’ complalnt pursuant to CPLR 3212

- : BACKGROUND
The claim.in thrs actlon anses out of an underlylng Iawewt oaptloned Ange/ Encalacla v.
CPS 1 Realty, et al New York County Supreme Court Index No 104782/2007 (Encalada )

Action).  In the Encalada Actron the plamtlff an employee of a company named Waldorf |

Demolition LLC d/b/a Waldorf Holdlng Corp (Waldorf) alleged that he was lnjured on January : 2
30, 2007, while performlng constructlon work at the Plaza Hotel located at 768 Flfth Avenue o

New York New York. El-Ad Propertles (El Ad) was the owner of the F’laza Hotel and Tlshman \

Construction Corporatlon of New York (Tlshman) was the general contractor of the

gconstructlon prolect where the aooldemnt oceurred. Prior to January 30, 2007, Tlshman re\talned

Waldorf as a:subcontractor.for-certain demolitlon work in connectlon with the constr\uction

project. Inthe Encalada Action plaintiff asserted claims agalnst ‘El-Ad and Tishman, as well as -
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other parties, under Labor Law §§ 200, 240(1) and-2211(6) as well as comrnon law negllgence

Hinais, pursuant to the terms of its policy of rnsurance agreed to provrde El-Ad and -

- Tishman wrth a defense and lndemnrty in the Encalada Actlon On January 18 2008 a thlrd~

party action was commenced by El- Ad and Trshman agalnst Waldorf The thlrd party actlon

sought contractual and common law lndemnlflcatlo‘n agalnst Waldorf in oonnectrcn wrth the

Encalada Action

Waldorf had entered in-a contract wrth El Ad pursuant to WhICh Waldorf agreed to
indemnify, defend and hold harmless El- Ad and Tlshman from and agalnet all olalms or causes
of action, damages losses and expenees |nclud|ng but not I|m|ted to attorney s fees and legal
costs and expenses ansrng out of or resultlng from the performance of Waldorf’s work Aroh

issued.a Commermal General Llablhty F'ollcy to Waldorf coVerlng the penod of July 29 2006 to )

l July 29, 2007 (the Arch F’ollcy) The partlee do not dlspute that El—Ad and Tlshman are |

considered addmonal msureds under the Arch Policy. - The Aroh Pollcy provrdes lrabllity

ucoverage for. sume that the rnsureds are Iegally obllgated to pay as damages because of bodrly’\‘\
i 3 ‘lnjury or property damage caused by an occurrence An occurrence rs deflned ln the polrcy as
‘\ an accrdent rncludlng contlnuoue or repeated exposure to subetantlally the Same general \
\\ harmful condrtrons” (Notlce of Motron exhrbrt 3 p.-18). The pcllcy contarns language requlnng

the insured to notrfy Arch as soon as practlcable of an “occurrence or offense whroh may resultr g

ina clarm as well as. notrce of any clalm or suit brought agarnet any lnsured

lllinois clalms that |t was hot until July 24, 2009 that it was made aware of the fact that
Arch had issued a pollcy of i lnsuranoe to Waldorf that named El-Ad and Tlshman as addrtlonal L
insureds and was |n effect on January 20 2007. On July 24 2009 lllanlS recelved a copy of a
Certificate of Insurance reflectrng that Arch had’ |ssued a commercral general lrablllty pollcy to -
Waldorf and that EI-Ad and Tishman were named as addltlonal msureds on the Arch Pollcy
On August 4, 2009, Illinois wrote to Arch‘ and demanded Aroh lndemnlfy llIm,ors for any
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rndemnrty and defense costs lncurred on behalf of El-Ad and Tlshman By Ietter dated Auguat
29, 2009, Arch demed any oblrgatron to defend or rndemnrfy Tlshman and El-Ad on the ground

that the notice provrsron of the: policy: had not been trmely complred wnth (see Notrce of Motlon

- exhibit 4). Waldorf failed to appear rn the thrrd party actron in the Encalada Actlon and an

ingquest was held on May 3, 2010. The Court rssued a decrsron frxrng the amount of the ‘

damages against Waldorf rn the sum of $479 126 70. (Affldavrt of Leon R Kowalekr Esq b

~ Exhibit C). lliinois. now brlngs thrs action eeeklng a Judgment agarnst Arch for |ts costs m : “ .

defendlng and rndemnrfymg Tlshman and El—Ad inthe underlyrng actlon

In support of. rts motlon to drsmrss Arch malntarns that Illrnors can not prove any facts
that wouid entitle it to the relref sought because Illrnors notn‘lcatron to Arch was untrmely under
the policy. Whrle the underlyrng mcrdent took place on January 30 2007 Arch drd not recerve _
notice of the ocourrence or the underlylng lawsult untrl August 4 2009 more than tWO and a |

half years later Arch mamtams that the notice was untrmely as a matter of law Arch further “

‘ asserts that lllrnols clearly had the. means to discover the exrstence of the Arch Polrcy as early,

as 2007.

In opposrtron to the motron to drsmlss anol in support of lts cross motron for summary |

: judgment llfinois malntalne that it trmely placed Arch on notrce of the underlyrng clarm

lmmedlately after rt became aware of the Arch Polrcy Relylng on affrdavrts Submltted by rts |
claims examrner and appornted defense oounsel lIlrnors argues that |t drd not have any prror :

awareness of the exrstence of the Arch Polloy and therefore its August 4 2009 tender of the

underlylng clalm was reasonablerand tlmelylas a matterof law ln reply, Arch marntalns that

llinois has falled to provrde any reasonable excuse or eXplanatron as to Why it l'alled to glve
timely notice and therefore the complalnt should be dlsmrssed |

STANDARDS

Motion to Dismiss

When determining a CPLR 3211(a) motion, “we liberally construethe complaint and
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accept as true the facts atleged in the complalnt and any submrssrons in opposmon (e the
dtsmlssat motion” (511 W. 232nd Owners Corp Z Jenn/fer Rea/ty Co 98 NY2d 144 151 152
[2002] Leon v Martinez, 84 NY2d 83, 87 [1994] Sokoloff v Harr/man Estetes Dev Corp 96
NY2d 409 [2001); Wieder v Skala, 80 NY2d 628 [ 1992]) "We: also accord plerntuffs the oeneﬂt
of every possrble favorable mference” t511 W. 232nd Owners Corp 98 NY2d at 152 Sokoloff
v Harriman Estates Dev. Corp 96 NY2d at 414)

“In order to prevarl on.a motion to dlsmlss based on ‘documentary evrdenoe pursuant to
CPLR 3211(a)(1), the documents rehed upon must defrnltlvely dlspose of plamhff's claim”

(Bronxville Knolls v Webster Town Ctr Pshp 221 AD2d 248 248 [1st Dept: 1995] Demas v

- 325 W End Ave. Corp 127 AD2d 476 [1st Dept 1986]) A CPLR 3211( )(1) “motlon ‘may be

appropriately granted only Where the documentary evrdence utterly refutes ptalnhff's faotual
allegations, conctusrvety estabhshrng a defense as a matter of tew (Goshen V Mut L/fe /ns

Co., 98 NY2d 314, 326 27 [2002])

Upon.a CF?LR 321,1( )(7) motlon to drsmlss for failure to state a cause of actlon the ‘

- "question for us is whether the requlsrte altegatlons of any valid cause of actlon cognlzable by
?the state courts can be fenrly gathered from all the averments”’ (Foley v D'Agostmo 21 AD2d

60, 65 [1st Dept 1964] quotlng Cono’on vAssocrated Hosp Serv 287 NY 411 414 [1942])

However |mperfectly, lnformally or even |llog|cally the faots may be stated a oomplamt

‘attacked for msufflcrency, i8 deemed tor ellege whatever can be |mplled from lts statements by

~ fair and reasonable mtendment (Fo/ey v D’Agosz‘mo 21 AD2d at 65, quotrng Ka/n vl..ark/n 141\ '

NY 144 151 [1894]). "[W]e look to the substance [of the pleadmg] rather than to the torm (id.

at64). Inorder to defeat a pre answer motlon to drsmlss pursuant to CPLR 3211 the opposmg ,

party need only assert facts of an ewdentrary nature- whrch fit wrthrn any: oogmzabte legat theory :

(see Bonnie & Co; Fash/ons Inc.:v: Bankers Tryst Co., 262 AD2d 188 [1st Dept 1999)).

Notice Provrsrons in lnsurance Cont rgct

~ Under New York law, as appllcable to the time the Arch Policy was issued, an insurer's
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obligation to cover it‘slhédred’s loss was not triggered untll t:he‘ \insureld gave 'tirn‘ely notiCe o‘f the
subject occurrence and/or clalm in acccrdance wrth the terms of the lnsurance contract (see |
York Speciality Food Inc..v Tower lns Co of New York 47 ADSd 589 590 [1st Dept 2008]
Travelers Insurance Company v Volmar Construct/on Co ‘Ing., 300 AD2d 40 42 [ st Dept

2002]). An addltlonal meured has an lndependent obligation to glve the lneurance reasonably :

prompt notice of an: occurrence (see 23 08—18 Jackcon Rea/ty Assocs Vi NatlonW/de Mutual /ns. o

Co., 53 AD3d 541, 542 543 [an Dept 2008] Structure Tone v Burgess Steel Products Corp v
249 AD2d 144 145 [“lst Dept 1998] American Manufacturers Mutua/ /nsurance Co v CMA
Enterprises, Ltd 246 AD2d 373 [1st Dept 1998] The hotrce provrsron in the msurance pollcy
is'a condition precedent to coverage and absent a valid excuee, the fallure {0 satlsfy the notlce
requlrement VItlatea the pollcy (see Great Canal Rea/ty Ccr,o v Seneca /ns Co 5 NYSd 742
743 [2005]; Ocean Partners LLC v North Ft’/ver lnsurance Co 25 ADSd 514 515 [1st Dept
2008]).- Where an excuse or explanatlon is: offered for delay in furmshlng nohce the ‘ |

reasonableness of the delay and the: suffICIency of the excuse are matters to be determlned at

trial (Trave/ers 300 AD2d~at 42). However if no excuse or mltlgatlng factor |e offered for. the

delay the issue then becomes a Iegat queetlon for the court and courte have found relatlvely

short penods of delay unreesonable asa matter of law (ld at 43 see also Kahn v A//state lns g ‘:\

Co,, 17 ADBd 408 409 410 [2nd Dept 2005] [67 day delay in prowdlng notlce of clalm g

‘unreasonable] Goodwrn Bow/erAseocc /nc v-St: Paul Surplus Lmec lns Co 259 AD2d 381

[1st Dept 1999] 12 months] Pandora Indus /nc vSt Pau/ Surplus Lmes /ns Co 188 ADZd

277 [1st Dept 1992] [31 days] The msured hae the burden of establlshlng the reasonablenessr r

of its proffered excuse (Great Cana/ 5 NY3d at 744) | : ‘ ‘
[ DlSCUSSION |

Here the Court flnds that the two and a half year. delay ln provrdlng notlce of Encalada s

accident was unreasonable and dld not compart with the tlmely notlce provrsron in the Arch
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‘ Polrcy Absent a valrd excuse ‘the polrcy is vitiated and Arch cannot loe h old |

llable for lllrnors

indemnity. and defense costs |n the underlyrng action: ||Irnors has falled to proffer a: valrd excuse " B

\for failing to provrde notlce in accordance Wlth the polroy provrsrons Such ls not the case that

llinois had areasonable argument that |t was unaware of the accrdent or a good falth bellef that
its insureds, Tlshman and EI—Ad were: not lrable for Encalada 8 rnjunes lnstead llIrnors claims

that it was unaware that Trshman and El-Ad were addltlonal rnsureds on'the Arch F’ollcy and drd

\not dlscover thls fact untrl it recerved the Certlflcate of Insurance two and a half years after the :

acoldent The Court frhds thls to be msuffrcrent

llinois submits affidavits from both its clarms exammer and rts appornted defense

‘counsel both of whrch assert that orlor to: July 24 2009 they were not made aware that Arch

had issued a pollcy of rnsurance to Waldorf that covered the subject accrolent and named

Trshman and El Ad as addrtronal lhsureds These vague effrdavits are lnsufflcrent given the faot

that, as. evrdenced by the third- party complarnt IlIrnors was fully aware that Waldorf was

obligated under lts constructlon agreement wrth Tlshman and EI—Ad to obtaln |nsurance :

coverage namlng the owner and contractor as addrtronal rnsureds llllnors does not explam ;

S why, in two and a half years trme it could not haVe simply asked rts msureds to search thelr - \
- files for copies of any certlfrcates or rnsurance polrcres that would evrdence addrttOnaI -

' coyerage. Nor do the affrdavrts explalh the steps llinois took to mvestrgate lnsuranoe

information and/or to determlhe whether other coverage exrsted that Was prlmary to lts pollcy
Indeed, the affrdavrt of the clalms examlner never even explalns how Illlnols eventually obtalned |
the copy of the Certrfrcate of lnsurance after falllng to drscover it for two and a half years o

lllinois" clalm examlners statement whloh mdrcates that he walted passrvely to grve

notice until he was “made aware” of the Arch polrcy wrthout havrng taken any afflrmatrve act to \

identify or confrrm the exrstence of such coverage does not satlefy IIlrnols burden to
demonstrate a reasonable excuse for the late notlce (CITATION) lt |s well settled that one

seeking coverage under-another'sinsurance policy must demonst\rategthat ltacted with as much
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due drhgence as poeelble in ascertalnrng the identity of: the addrtronal ins er‘fa'\“\“;{,‘"” oviding

rnsurer with: trmely notlce (see Government Emp/oyeee /nsurence Company v Torree 100 ADBd g

41 [1et Dept 2012; Towerlns Co ofN Y vL/n He/n Long Co 50 ADSd 305 308 [1et Dept
. 2008] R/ngel vBlue R‘/dge /ns Co 293 AD2d 460 461-462 [2nd Dept 2002]) Hllncns paeerve :
wartrng to be rnade aware of the Arch pohcy and |te farlure to take any etepe to trmely ret:west or\ ‘
obtarn rnsuranee rnformatron it knew llkely exreted doee not conetrtute sufﬂclent due dlhgence to L
: ‘excuse Iate notrce Acoordrngly, the motion to drsmree the complarnt re granted and the cross~ H

‘ “x‘motron for summary;udgment is denred

: CONCLUSION

Accordrngly lt |s ‘t \ |
ORDERED that defendant Arch Specralty lnsurance Company s metlon to dlsmrse the :

; complarnt pursuant to CPLR 3211(a)(t) end (7’) |s granted and the oomplarnt is: dremrseed m |ts ,‘ ) j‘\’;

C entrrety with costs’ and drsbursemente to defendant ae taxed by the Clerk upon submrseron of

an appropnate brtl of cost and iti IS further |

ORDERED that ptarntrff IHrnore Natlonal Insurance Company s croes motton for |

e summaryjudgment pursuant to CPLR 3212 is demed and it IS further ‘ ey
ORDERED that counset for defendant Arch Speclalty Insurance Company is drrected to S £
eerve a.copy: of thrs Order Wrth Notrce of Entry upon the plamtlff and upon the County Clerk whof :

s drrected to. enter Judgment accordlngty

ORDERED that the Clerk rs dlrected to-enter Judgment accordrngly
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