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SCANNED ON 21712013 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

Index Number : 113108/2009 
HINSHAW & CULBERSTON LLP 
vs. 
E-SMART TECHNOLOGIES, INC. 
SEQUENCE NUMBER : 01 1 
QUASH SUBPOENA, FIX CONDITIONS 

Justice 
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P laintiff/Counterclaim-Dcfendant, 

-against - 

E-SMAKT 'IECXINOI,OGIES, INC. and 

DECISION/ORDEII 

Index No.: 11 3 108/2009 
Seq.No.: 011 

IVI SMARI' 'I'ECNOLOGIES, INC. PRES EN'I' : 
I-Ion. Kathryn E. Frecd 

I)cfendants/Couiiterclaim-Third-Party J.S.C. 
Plaintiffs, 

-against- 

MARANDA E. FRITZ and MIRANDA E. FRITZ, P.C., 

Third-Party Defendants. 

RECI'lA'I'ION, AS REQUIRED BY CPLR $22 19(a), OF TIIE PAPERS &;RED IN THE REVIEW OF 
THIS MOTION. 

PAPERS N UM H ERE11 

NOTICE OF MOTION AND AFFIDAVITS ANNEXED .......... 
omm TO SI I O W  CAUSE AND AFFIDAVITS ANNEXE L> ......... 
ANSWERING AFFIDAVITS ............................................................. 
REPLYING AFF1L)AVITS.. ....................................................... 

...... 1-2 ......... 

.......................................... ....... 3-7 ........ 
.......................................... ...................... 

? .  O I I I E R  ................................................................................................ 

Non-Party witness Kelly O'Meara makes apro se motion to quash a Third-Party subpocna 

served on hcr for docuiiient production and testimony in the instant case. Defendants and Third- 

Party plaintiffs oppose. Aftcr a review of the papers presented, all relevant statutes and case law, 
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the Court denies the motion. 

Stateiiient of facts and procedural backmound: 

Ms. O’Meara asserts that she is the owner of Kelly & Associates, Inc., and resides in Virginia 

where licr corporation is also based. She adamantly asserts that she has never residcd in New York, 

nor has her corporation ever been liccnsed to conduct business here. She also asserts that she had 

previously testified in the trial of a case entitled Kelly & Associates, Tnc. v. e-Smart ‘I’echnologics, 

Inc., Index No. 3 182/2010, on June 18, 2012 in Civil Court, New York County, with Judge Frank 

Nervo prcsiding over said trial. That matter was commenced to recover outstanding consultant fees 

and cxpenditurcs made by Kelly & Associates, Inc. on behalf of e-Smart at thc direction of Mary 

Grace, CEO, CFO and Chairperson o f  the Board of. e-Smart Technologies, Inc., and IVI Smart 

‘I’echnologics, Inc. Judge Nervo subsequently found in favor of Kclly & Associatcs, Inc., in the 

amount of $1 6, 99 1.34, plus interest accruing from Fcbruary 20 10. 

Ms. O’Meara also asserts that during the course of that trial, counsel for e-Smart 

‘I’uchnologies, Inc., Michael Levine, Esq., “introduced cvidence totally unrelated to the substaiice 

of [her] claims ..... but, seciningly relevant to the case of I-Iinshaw, ct al., v. e-Smart ‘I’echnologies, 

for unpaid lcgal fees to I-Iinshaw & Culbertson, and also an ongoing Securities Excliange 

Commission case against c-Smart Technologies, Inc., IVI Smart Technologies, Inc., Intcrinarkct 

Ventures, Xnc. and Mary Grace personally.” 

Ms. 0’Me:ara further asserts that on June 18, 2012, “literally moinonts after Judgc Nervo 

recessed the court for the day, and exited the courtroom”, Mr. Levine handed her a subpoena to 

appear for a deposition in the case of Hinshtlw & Culbertson LLP v. e-Smart ‘Technologies, Inc., and 

IVI Smart ‘I’echnologies, Inc, On June 19, 2012, again while Judge Nervo was not present, Mr. 
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I m i n e  handed her a second ainended subpoena duces tecum for deposition in the same 

aforcmentioncd casc. 

Positions of the parties: 

Ms. O’Meara argues that service of these two subpoenas, particularly the amcnded one, was 

iiiipropcr, in that she is iminunc from service becausc at the time she was served, she was only in 

New York for the purpose of participating in thc trial in an action that she personally commenccd. 

She argues that according to New York law, “a nonrcsident who voluntarily enters the state lor the 

purpose of appearing before a tribunal as a party of witness is privileged from being served with 

proccss while coming, remaining or returning home.” Ms. O’Meara mentions that the amended 

subpocna called for her appearance at a deposition located in Whitc Plains, N.Y. Despite thc hc t  that 

she does not speciilcally argue this, it can plausibly be presumed that she views this location to bc 

extremely inconvcnient. Additionally, Ms. O’Meara argues that tlic subpoena is facially defcctive 

in that it “‘gives no notice stating the circumstances or reasons” why her dcposition is sought or 

rcquired. 

Furthermore, she argues that the subpoena indicates that the production and deposition is 

necessary because she has L‘exclusive possession of some rnatcrial sought that is relevant and “might 

not be obtainablc elsewhere.” Ms. O’Meara argues that “more than 50 individuals are in posscssion 

ofinatcrial that is in [her] possession, including Mr. Levine, his lcgal colleagues, Mary Grace, c- 

Smart’ corporatc servers, former board members, former vendors and former employees.. ..” Finally, 

Mr. Levinc argues that despite her allegations, Ms. O’Mcara was given prior notice of her 

subpoena. As his Exhibit #1 appended to his opposition papers, he appends a document entitled 

“NO‘I’ICE OF SUBPOENA DUCES TECUM AND AD TESTIFICANDUM ‘IO KEL,T,Y 
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O’MEARA.” It is dated June 28, 20 12 and states that in pertinent part that pursuant to C:PLIl(j 

sections 3120 and 2305, “the annexed subpoena has been served on non-party witness Kelly 

O’Meara.” Mr. 1,evine contends that said document was mailed to counsel to plaintiff and Third- 

Party Defendants on that same day. I-IC also asserts that even if counsel for plaintiff and Third-Party 

Defendants had not received notice of thc subpoena, only they, and not Ms. O’Meara, would have 

standing to object to samc on that ground. 

Mr. Imine  also argues that the subpocna contains adcquate notice ofthe reasons disclosurc 

is sought from Ms. O’Meara, in that it states that “[tlhe production and deposition is necessary 

because tlic witness has exclusive possession of some of the material sought and has information 

rclcvant to this case that might not be obtainable elsewhere.'' He also argues that Ms. O’Meara’s 

protestations that she is not in exclusive possession of materials or inforination rclcvant to this case 

are belicd by her prior testimony in the prior litigation. While Mr. Levine proffers scveral excerpts 

of said tcstimony which support his allegation, he also asserts that Ms. O’Mcara is in possession of’ 

a sinart card and an electronic door opener that she has rcfulsed to return to e-Smart. 

It should be noted that in her Affirmation in Reply, Ms. O’Mcara corrects and clarifies sonic 

of Mr. 1,cvinc’s allegations. She asserts that while it is true that she was at one timc employed by 

Coiigrcssinan Michael Forbes, she was his Chief of Staff in the Capital Hill Of&x in Washington, 

D.C., and was paid by the f‘ederal government and not New York State. Additionally, whilc she 

admits to being a private investigator and investigative rcporter, she denies having worked in either 

capacity in New York, as she is not licensed to do so. Ms. O’Meara also denies ever possessing a 

New Yark driver’s license, filing New York state taxes or voting in New York. More importantly, 

she asserts that any equipment that was in her possession, ( ie. the smart card and elcctronic door 
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opener), has since been turned over to the SGC via a subpoena to do so. It should be noted that Ms. 

O’Mear also I-cf‘crs to and relies on various segments of trial transcript testimony to support her 

assertions. 

Conclusioiis of law: 

It is well settled that the issuance of’ any subpoena must be supported by somc factual basis 

( Napatco. Inc. v. Lefkowitz, 43 N.Y.2d 884 119781 ), as it is relevancy, and not the quantity of 

matcrial sought, that tests its validity ( American Dental Co-op.. Inc. v. Attorney-General of State 

ofN.Y., 127 A.D.2d 274 [ lst Ilept. 19871 ). As long as the subpoena is factually supported and the 

information sought bears a reasonable and relevant rclationship to the subject matter undcr 

investigation, it is likely that on a motion to quash, the subpoena will bc uphcld ( Virag v. Hvnes, 

54 N.Y.2d 437,441-442 [I98 11; La Belle Creolc Intl. S.A. v. Attorncv-Gencral ofthc Slate of New 

York, 10N.Y.2d 192 [196l], renrg. denied 10 N.Y.2d 1 0 1  1 11961 1; Amcrican Llental Co-op. Inc., 

v. Attorney-General of State of New York, supra ). 

Under Judiciary Law, section 2-b, the court has the power “to issui: a subpoena requiring the 

attendance of a person found in the state to testiljr in a cause pending in that court.” A subpoena is 

valid where the court has jurisdiction over the subpoenaed party or where the subpoenaed party 

consents to the personal jurisdiction of thc court in the matter. ‘I’wo criteria must bc satislied to 

cnablc a court to exert personal jurisdiction over a person: first, service of proccss must be propcrly 

cffcctuated ( J‘CL‘ gen. CPLRtj 308-318; see also Keane v. Kamin, 94 N.Y.2d 263 1,1999) and 

second, the court must have power to reach the party in order to enforcc its judicial dccrces (see gen. 

CPLIig 301 and $302 ) ). 
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Generally, “[a] nonparty, non-domiciliary witncss is clearly not su ject to the subpoena 

power ofthe court”ofNcw York (Zceck v. Melina‘l’axi Co., 177 A.11.2d 692,694 12d Ilept. 19911). 

1 Iowever, thc voluntary appearancc by a party before a court that does not havc personal jurisdiction 

amounts to completc consent to that court’s jurisdiction in thc matter, unless an objection to 

jurisdiction under CPLR (i 32 1 1 [al[X] is asserted at the tiinc ofappearance. Morcover, non-rcsidcnts 

ofthis State wlio are presciit voluntarily solely for the purpose of tcstilying arc immune from service 

of process ( see Wehr v. Mcmliard, 106 A.D.2d 262 [ I “  Dcpt. 1984); Bartwitz v. IIotalinq, 184 

Misc.3d 515,708 N.Y.S.2d 590 ( Sup. Ct. Warrcn Co. 2000 ) ). 

In availing herself ofthe doctrine of immunity as it “currently is construed in this statc,” Ms. 

O’Meara must provc that ‘(1) she is in fact a non-resident, (2) whose sole purposc in appearing in 

New York is to attend the judicial proceedings, and (3) thcre were no other means of acquiring 

jurisdiction over her person other than personal service in New York ( Moreno v. Rcmn, 140 A.D.2d 

313, 315 [2d Dept. 19881; Brause 59 Co. v. Bridgemarket Associates, 216 A.D.2d 200 [I!” Ilept. 

199.51 ). 

In the Case at bar, the subject subpocna states in pertinent part that “you producc at thc timc 

and place aforcsaid, (i) all documents and e-mails, in native format, now in your custody concerning 

any Defcndant and/or Mary Grace and/or Amanda Fritz, <and (ii) any original srnart-card or related 

materials or equipment ....” l‘hc Court finds that this is suf‘licient factual basis to deny the motion 

to quash (,we Nanatco. Inc. v. Lefkowitz, supra). 

Moreovcr, thc Court agrees with Mr. Levine that the probative value of Ms. O’Meara’s 

motion is undermined by the fact that it does not contain a sworn affidavit ( ,we Grass0 v. Angcraini, 

79 N.Y.2d 8 13 COO]; Seck v. Mininmecn Hacking Corn., 53 A.D.3d 608 [2d Dept. ZOOS]. In pact, 
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Ms. O’Meara’s motion papers do not contain any affidavit by her attesting to thc contents of her 

motion. ‘Therefore, thc assertions contained within can only be viewed as conclusory, speculativc 

and sclf-serving. 

Whilc the Court acknowledges Ms. O’Meara’s obvious frustration, it cannot grant her motion 

to cluash because it has no legitimate basis to do so. The only option available to accommodate Ms. 

O’Meara at this point is to permit that hcr deposition takc place in any location that is readily 

accessible and convenient to her. In fact, in his opposition papers, Mr. Levine states that he has no 

objection to conducting said deposition at any location where Ms. O’Meara wishes it to bc 

conducted. 

Therefore, in accordance with the foregoing, it is lieruby 

ORDERED that the instant motion to quash thc subpoena is denicd and it is further 

ORDEIUD that Kelly O’Meara decide thc day, timu and location that hcr deposition is to 

take place and it is further 

ORDERED that this order with notice of entry be served on the appropriate Court Clcrk and 

it is further 

ORIIERBI) that this constitutes the d h s i o n  and order of the Court. 

DATED: 

J.S.C. 
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