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SUPREME COURT - STATE OF NEW YORK 

I.A.S. PART 7 - SUFFOLK COUNTY 

PRESENT: 
WILLIAM B. REBOLINI 

Justice 

Winifi-ed Fazio, Motion Sequence No.: 001; MD 
Motion Date: 8/2 1/12 

Plaintiff, Submitted: 1/9/13 

-aga'nst- Index No.: 32182/2010 

Frank T. Gargano, Bruce Sykes and Diane Sykes, Attorney for Plaintiff: 

Defendants. Davis & Ferber, LLP 
1345 Motor Parkway, Suite 201 
Islandia, NY 1 1749 

Attorney for Defendants 
Bruce Svkes and Diane Sykes: 

Zaklukiewicz, Puzo & Morrissey 
2701 Sunrise Highway. P.O. Box 389 
Islip Tei-race, NY 1 1752 

Attorney for Defendant 
Frank T. Gargano: 

Richard T. Lau & Associates 
300 Jericho Quadrangle, P.O. Box 9040 
Jericho, NY 11753 

Clerk of the Court 

[lpon the following papers numbered 1 to 28 read upon this motion for sumniaryjudgmeiit: 
Notice of Motion and supporting papers ( O O l ) ,  1 - 19; Answering Affidavits and supporting papers, 
30 - 36; Replying Affidzvits and supporting papers, 27 - 28; it is 

ORDERED that motion (00 1 ) by the defendant, Frank Gargano, pursuant to CPLR 32 12 for 
summary j udgment disn-lissiiig the complaint on the basis that the plaintiff, Winifred Fazio, did not 
sustain a serious iiijury as defined by Insurance Law 5 5 102 (d) is denied. 

111 this action, pla ntiffwinifred Fazio seeks damages for personal injuries allegedlysustaiiied 

w 
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on July 15,2009, on County Road 48 approximately 1000 feet from the intersection with Albertson 
Lane, in ihe Hamlet of Greenport, New York, when the vehicle operated by Bruce Sykes and owned 
by Diane Sykes collided with the vehicle operated by defendant Frank T. Gargano in which the 
plaintiff was a passenger. 

The proponent c f  a summary judgment motion must make a prima facie showing of 
entitlement to judgment 3s a matter of law, tendering sufficient evidence to eliminate any material 
issues 01’ fact from the case (Friends of Aizimals v Associuted Fur Mfrs., 46 NY2d 1065, 41 6 
NYS2d 790 [ 19791). To grant summaryjudgment it must clearly appear that no material and triable 
issue offact is presented (Sillman v Twentieth Ceiztury-Fox Film Corporatioiz, 3 NY2d 395, 165 
NYS2d 498 [ 19571). Once such proofhas been offered, the burden then shifts to the opposingparty, 
who, in order to defeat th: motion for suniniaryjudgment, must proffer evidence in admissible form 
. . . and must “show facts sufficient to require a trial of any issue of fact” (CPLR3212 [b]; 
Ziickernzuri v City of Nev York, 49 NY2d 557,427 NYS2d 595 [ 19801). The opposing party must 
assemble, lay bare and reveal his proof in order to establish that the matters set forth in his pleadings 
are real and capable ofbeing established (Castro vliberty Bus Co., 79 AD2d 1014,435 NYS2d 340 
[2d Dept 198 11). 

Pursuant to Insurance Law 5 5 102 (d), “‘[s]erious injury’ nieans a personal injury which 
res~il ts I ti death; dismemberment; significant disfigurenient; a fracture; loss of a fetus; permanent loss 
o f  use o f  a body organ, member, function or system; permanent consequential limitation of use of 
a body organ or member significant limitation of use of a body function or system; or a medically 
determined iiijury or impairment of a non-permanent nature which prevents the injured person from 
performing substantially all of the material acts which constitute such person’s usual and customary 
daily activitics for not less than ninety days during the one hundred eighty days immediately 
following the occurreiicc of the injury or impairment.’’ 

The tenn “significant,” as it appears in the statute, has been defined as “something more than 
a minor limitation of use,” and the tenn “substantially all” has been construed to mean “that the 
pcrson has been curtailel from perfonning his usual activities to a great extent rather than some 
slight curtailment (Licari v Elliot, 57 NY2d 230, 455 NYS2d 570 [ 19823). 

On this motion for summary judgnieiit on the issue of serious injury as defined by Insurance 
1 au \\ 5 102 (d), thc initial burden is on the moving party to present evidencc iii competent fonn, 
showing that the plaintif-did not sustain a serious iiijury as a result of thc accidcnt (see Rodriplei; 
11 Golrlstcin, 1 82 AD2d 396, 582 NYS2d 395,396 [ 1 st Dept 19921). Once that burden has been met 
the hurden, the opposing party mist  then, by competent proof, establish aprirm jcicie case that such 
serious iiilury docs exist (see DeAizg~‘10 v Fidel Cory. Services, Iizc., 171 AD2d 588, 567 NYS2d 
454.455 f l  st Dept 19911). Such proof, in order lo be in competent or admissible fonn, shall consist 
ofaf’fidavits or affirmations (Pagan0 vKirrgshury, 182 AD2d 268,587 NYS2d 692 [2d Dept 19921). 
I he proof must be viewed in a light most favorable to the noli-moving party ( Crrmmnrere v 
~’ i l lu i io~v~,  160 AD2d 760, 502 NYS2d 808, 8 10 [3d Dept 19901). 
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I n  order to recovcr under the “permanent loss of use” category, a plaintiff must demonstrate 
a total loss of use of a body organ, member, function or system (Oberly v Bnizgs Ainbulnizce Inc., 
96 NY2d 295, 727 NYS2d 378 [2001]). To prove the extent or degree of physical limitation with 
respect to the “pelinanent consequential limitation of use of a body organ or member” or “significant 
limitation of use of a boc y function or system” categories, either a specific percentage of the loss of 
range of motion must be ascribed or there must be a sufficient description of the “qualitative nature” 
of plaintiffs limitations, with an objective basis, correlating plaintiffs limitations to the normal 
function, purpose and use ofthe body part (Toure v Avis Reizt A Car Systems, lizc., 98 NY2d 345, 
746 NYS2d 865 [2000]). A minor, mild or slight limitation of use is considered insignificant within 
the meaning of the statu .e (Licari v Elliott, supra). 

I n  support of thz motion defendant Gargano has submitted, inter d in ,  an attorney’s 
affii-niation; copies of tht: summons and complaint, the defendants’ answers, and plaintiffs verified 
bill of particulars; the transcript of the examination before trial of Winifred Fazio dated October 5 ,  
20 1 1 ; uncertified copies ofthe plaintiffs medical records; an unauthenticated copy of the plaintiffs 
no-fault file from State Farm Insurance; no-fault letter by Henry Monetti, D.O. dated July 17, 2009 
to State Farm Insurance; an unauthenticated, unsigned letter which was dictated but not read by the 
unidentified sending physician, and is not considered herein; report of Isaac Cohen, M.D. concerning 
his independent orthopeliic examination of the plaintiff dated December 1 ,  201 1; report of Alan B 
Greenfield concerning hi j review of the plaintiffs MRIs of her cervical spine June 2 1 ,20 1 1 and report 
of Alan B. Greenfield, M.D. concerning his review of the MRI iilms of plaintiffs cervical spine dated 
July 17, 2009, lumbar spine dated August 18, 2009 and October 23, 2009, and left shoulder x-rays 
dated July 15, 2009. 

E3y way of the bill of particulars, the plaintiff alleges that as a result of this accident, she 
sustained injuries consisting of traumatic injuries to the head, face, neck, left shoulder, extremity, 
and back; left sided ear pain; bruise on face; cervicalgia; broad based disc bulge with facet arthrosis 
at C3-4; encroachment at the exiting C5 and C 6  nerve roots; foraminal disc bulge with arthrosis at 
Ch-7; cervical sprain/strain; loss of range of motion of the cervical spine; radiating paint to the left 
Ioreai-iii and hand; disc protrusion with bilateral facet arthrosis and foraminal stenosis at L2-3; broad 
based disc bulge with facet arthrosis and narrowing with encroachment on the exiting nerve roots 
at L3-4; broad based disc bulge with facet arthrosis and narrowing with encroachment on the exiting 
nene  roots at IA-5; brozd based disc bulge with facet arthrosis and joint effusion at L5-Sl; lumbar 
spraiii/strain; restricted range of motion of the lumbar spine; and abrasions and bruises throughout 
L arious parts of hcr body. 

Based upon a review of defendant’s evidentiary submissions, it is deterinined that the 
defendant has railed to establish priiiza fcicic entitlement to summary judgnieiit dismissing the 
complaint on the basis t lat  the plaintiff did not sustain a serious injury as defined by Insurance Law 
Q 5 102 ((1) as to either category of injuiy. 

The cui-riculuni iritae for Dr. Cohen has not been submitted with his report to qualify hini as 
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an exper[. Dr. Colien set forth the materials and records which he reviewed, however, they do not 
inclLide the plaintiffs ( ervical and lumbar MRIs and x-rays referenced to by Dr. Greenfield in his 
report. The MRI reports for plaintiffs cervical lumbar spine and left shoulder have not been 
provided in support of his opinions. Dr. Greenfield, likewise, has not submitted the copies of tlie 
MKI reports generated by the plaintiffs examining physicians. Expert testimony is limited to facts 
in evidence (see Allerz v Ulz, 82 AD3d 1025, 919 NYS2d 179 [2d Dept 201 I] ;  MarzuifZo vlsom, 
277 AD2d 362, 716 N’IS2d 98 [2d Dept 20001; Stringile v Rotlzmaiz, 142 AD2d 637, 530 NYS2d 
838 [2d Dept 19881; O’Slzea v Sarro, 106 AD2d 435,482 NYS2d 529 [2d Dept 19841). 

Although the p iaintiff has claimed radicular and nerve injury resulting from the injuries to 
her cervical and lumbar discs, no report from an examining neurologist has been submitted in 
support of this application and to rule out that such injuries were causally related to the subject 
accident (see Browdanie v Carzduru, 25 AD3d 747,807 NYS2d 658 [2d Dept 20061; Rodriguez v 
Schickler, 229 AD2d 326, 645 NYS2d 3 1 [ 1 st Dept 19961). 

Although Dr. Clreenfield has set forth that there are no cervical disc herniations, he has not 
ruled out the cervical c isc bulges claimed in the bill of particulars, and theinitial MRI report from 
the plaintiffs treating physician has not been provided for this court’s review. Additionally, his 
opinion that the plaintiffs injuries are degenerative has not been supported with evidentiary 
submissions. Likewise, Dr. Greenfield opined that there is diffuse degenerative disc disease which 
is long-standing, and unrelated to the accident, without setting forth a basis for his opinion. 

Based upon the foregoing, the defendant has failed to demonstrate prirnn$xie entitlement 
to summary judgment tlismissiiig the complaint as to the first category of injury defined in Insurance 
Law 5 102 (d). 

Defendant’s examining physician offers no opiiiion as to whether tlie plaintiff was 
incapacitated from substantially performing her activities of daily living for a period of ninety days 
in  the 180 days followiiig the accident, as he did not examine the plaintiff during that statutoryperiod 
(see Blarichard v Wileox, 283 AD2d 821,725 NYS2d 433 [3dDept 20011; see Uddirz v Cooper, 32 
AD3d 270, 820 NYS2 44 [ 1st Dept 20061; Toussaint v Cfuudio, 23 AD3d 268, 803 NYS2d 564 
[ 1st Dept 2005]), and hc offers no opinion with regard to this category of serious injury (see 
Delayhaye v Calecloriitr Limo & CarService, Inc., 61 AD3d 814,877 NYS2d 438 [2dDept 20091). 
Thc plainliff  claims tIiait she was confined to bed for one wcek following the accident, confined to 
home for approximate y two weeks immediately following the accident, and totally disabled for a 
period of  approximately six months from the date of the accident, and remains partially disabled to 
date. ~’IILIS, factual issues and lack of evidentiary support preclude summary judgment with regard 
to this category of serious injury. 

Rased upon the foregoing, the defeiidants have failed to demotistrateprii7zn,fClcie entitlement 
to summary judgment dismissing the complaint as to the second category of injury defined in 
Instirance Law 5 102 (d), as well. 
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Inasmuch as thc moving party has failed to establisIipl.inzafncze entitlement to judgment (3s 

a matter of law in the first instance on the issue of “serious injury” within the meaning of Insurance 
Law $ 5  102 (d), it is uii iecessary to consider whether the plaintiffs opposing papers were sufficient 
to raise a triable issue of fact (see Yoizg DeokLee vsiizglz, 56 AD3d 662,867 NYS2d 339 [2d Dept 
20081); K r u p  v Torellu, 40 AD3d 588, 833 NYS2d 406 [2d Dept 20071; Walker v Village (cf 
Ossirzirzg, 18 AD3d 867, 796 NYS2d 658 [2d Dept 20051). 

Accordingly, the motion by defendant Frank Gargano for summary judgment dismissing the 
complaint is denied. 

HON. WILLIAM B. REBOLINI, J.S.C. 

____ FINAL DISPOSITION NON-FINAL DISPOSITION 
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