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SUPREME COURT OF TllE STATE OF NY 
COUNTY OF NEW YOKK: PART 22 Index No.: I03668/1 I 

liaul Diaz, 
Mot Scy 001 

Pluintiffi DECISION/ORDER 
-ngnirist- 

Mercedes Benz USA and Evan A. Dclarosa, HON. ARLENE 1'. BLUTH, JSC 
L)<feirrlnnts. 

. _  
'7 

Plaintiff's motion for summary judgment against d %\lje issue of$abiiity is 

dcni cd. NEW YORK 
CQUlJTY CLERKS OFFICE 

111 this action, plaintiff seeks damages for pcrsonal injuries JIC incurred when his vchicle 

collided with a vehicle drivcn by defendant Delarosa and owned by defendant Mercedes Benz 

IJSA on West 23"' Street between 6"' and 7'" Avcnue in Manhattan. 

In order to prcvail on its motion for suniniary .judgment, the movant must makc a prima 

ficie showing of cntitlement to judgment as a matter of law, through admissiblc cvidence, 

eliminating all material issues of fact. Afvurcz Y Prospecf IIospi/d, 68 NY2d 320, 508 NYS2d 

923 (1986). Oncc tlic movant demonstrates cntitlernent to .judgment, the burdcn shilis to the 

opponent to rebut that prima facie showing. Bethlehem ,keel Corp. v LSolow, 51 NY2d 870, 872, 

433 NYS2d 101 5 (1980). In opposing such a motion, the party must lay bare its evidcntiary 

proof'. Conclusory a1 legations arc insuikicnt to defeat the motion; the opponent must producc 

evidciitiary proof i n  admissible lorin sui'ikicnt to requirc a trial 01 material questions c)f fact. 

Zuckerrnan v L'ity qf'New York, 49 NY2d 557 at 562, 427 NYS2d 595 (1980). 

In deciding thc motion, thc court must draw all reasonablc jiifcrences in favor of the non- 

moving party arid must not decide crcdibility issues. (ll~nmzun Di,c;rduy..r, Inc. v Mustw.zo, 168 
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AD2d 204, 562 NYS2d 89 [lst Ilept 19901, l v  ~ k n i e d 7 7  NY2d 939, 569 NYS2d 612 [1991]). 

As suini-uaryjudgiiicnt is a drastic remedy which deprives a party of bciiig hcard, it should not bc 

granted whcrc thcrc is any doubt as to thc cxistence of a triablc issuc of fact (C’hemicul B m k  v 

West Y5/h S l r w f  Devchpment (hp, 16 1 AD2d 2 18, 554 NYS2d 604 [ 1 st Dcpt I990]), or where 

thc issue is even arguable or debatable (,Y/‘lontl v C;ondwn, 8 NY2d 8, 200 NYS2d 627 [ 19601). 

Parties’ Contentions 

In support of his motion, plaintiff submits his deposition transcript (cxh D) wherein be 

testificcl that prior to the accident he had been parked along 23Id Street, that he pulled out of the 

parking lane into the right westbound lane, signaled, and then moved into the leri westbound lane 

on West 23‘d Strcct, a two-way street which has two lanes of traffic procceding in ex11 direction 

(T. 20-2 1). Plaintiff saw defendant’s car rapidly approaching behind him, saw dclendant’s car 

cross the doublc ycllow line into the laiic of oncoming (casthound traffic), and attempt to pass 

plaintiff on the lelt; when defendant tried to come back into the leli westbound lane, the two 

vehiclcs collided (T. 21). 

In flirther support of this motion, plaintifT submits thc statement of-Christine Waltcrs (exh 

G), thc cycwitness listed on the police report (cxh 11). In her 9/14/11 affirmcd statement, Ms. 

Walters claims that Delarosa was proceeding at a high rate of specd, crossed over the double 

yellow line and hit plaintiffs car as he cut back into the westbound h i e ,  in fkmt of plaintif’l’s 

car. Additionally, plaintiff cites to Delarosa’s deposition testimony (exh E) whcrc he stated that 

he did not rerncmbcr certain details about plaintiff’s vehiclcjust bef‘ore and at thc time ofthe 

collision (T. 64-65). 
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In  opposition, defendants’ counsel asserts that the motion sliould be denied becmsc 

according to the police report (ex11 G,), plaintiff was making a U-turn liom the right lanc and 

across defendant’s path in thc left lane. Additionally, dcfeiidanls cite to Dclarosa’s deposition 

testimony where he testiiied that the first tirnc he saw plaintiffs car was in betwecii the parking 

lane and the right westbound lanc of West 23“’ Street, moving to the le11 (T. 54-55). Jlclarosa 

further stated that whcn hc saw plaintiffs vehicle, 11c swerved to the left to avoid an accident, but 

did not remember i fhc crosscd the doublc yellow linc (‘1’. 57). 

Analysis 

In support of his motion, plaintiff, through his deposition testimony, has made a prima 

facie showing, thus s h i h i g  the burden to defendants lo rebut this showing:, which they have donc 

by submitting Delarosa’s deposition tcstiniony. Thc Court notes that thc unsworn, presumably 

sclf-serving statements in thc MV-104 accident report regarding the U-turn (exh G to moving 

papers) arc hcarsay, insuflicient as a matter of law to raisc triable factual issues, and cannot be 

coiisidcrcd in opposition to a motion lbr summary judgmcnt; indeed, to do so would constitute 

“clear error”. See ./ohmon v Phifl@s, 261 AD2d 269, 270-271 , 690 NYS2d 545, 547 (1 ’’ Dept 

1999). Accordingly, othcr than tu corroborate thc identity of the cycwitness, this Court did not 

consider thc policc report on this motion. 

The parties have presented two versions ofthe circumstances surrounding their collision: 

PlaintiiYclaiins that Delarosa was behind him, passcd him on the left by crossing ovcr the double 

ycllow line and then caused the accident when he cut back into plaintill’s lane; Ms. Walters’s 
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statement supports his version. On the other hand, Jlelarosa clainis that plaintifl‘ suddcnly cut 

into his lane fiom thc right which caused Llclarosa to swerve around in order to avoid hitting 

plaintifl: Accordingly, because there is an issue of fact as to plai~itiff~s actions (whelher hc cut 

ofldefcndalit or was just moving in the left lane) and dcfendmt’s actions (whethcr he was an 

impatient driver going too fast or swerved to avoid an acciclcnt because plaintifl-cut him off), 

plaintiff’s motion h r  summary judgmcnt on the issue of liability is denicd. See Odikpo v 

Americim Tmnsit, Inc., 72 A I l M  568, 569, 899 NY S2d 21 9, 220 (1 st Dept 20 10) (the parties’ 

tcstirnony as to the inanncr in  which cach drivcr controlled his vehiclc, thc circulnstaiiccs 

surrounding their collision, and thc chain of cvents leading up to thc collision involving 

plaintill’s vchicle raise qucstions of fact, which are best left for a jury to decide). 

Accordingly, it is hcreby 

ORDEKEJ) that plaintiff‘s motion for summary judgment on liability is denied and it is 

furthcr 

OliDERED that the counscl for the parties are directed to appear for a settlement 

confercnce on February 25, 201 3 in Part 22, room 1 36 at 80 Centre Strcct at 10 AM; the parties 

are, ofcoursc, invited to attend but mist  at a ininimuni be available by telcphone. 

This is thc Ilecision and Ordcr of the Court. 

*. 

Dated: February 7,2013 
New York, New York 
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