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SUPREME COURT OF THE STATE OF NEW YORK F |

COUNTY OF NEW YORK l L E D

BRUCE M. DICICCO and ANNE FERNANDEZ : FEB o5 4 :

as Limited Administrators of the Estate of 26 m

ARMAND ARMAN deceased, and CLORICE 1

ARMAN, Individually, | COUNn'yEr’E YORK |

Plaintiffs, OFPIO

-against- Index No. 112010/06

Mot. Seq. Nos. 003, 004, 005 & 006

MANHATTAN DIAGNOSTIC RADIOLOGY, INC.,,
ELIAS KAZAM, BERNARD KRUGER, LENOX HILL
HOSPITAL, and GEORGE TOLIS, M.D.,

Defendants.

SCHLESINGER, J.:

Armand Arman, the subject of this action, died!from pneumonia on October 22,
2005. He was 76 at the time of his death'. However, ithere was no need to perform an
autopsy because in reality he died from an incurable qisease, malignant mesothelioma.
This affliction was first diagnosed in July 2002. At that time the' mesothelioma was
confined to Fhe peritoneal region. Later on, in 2004, various scans and analyses showed
that it had spread to the pleural regions, in other words, the chest and lung area.

His estate has brought this action which sounds in wrongful death and medical
malpractice. When it was first broughf in 2006, his widow Clorice Arman was the plaintiff.

She is no longer that. Rather, it is solely Mr. Arman’s chﬁldren who are pursuing the action

as Limited Administrators of the Estate. w

'Pneumonia was the diagnosis under which he was ad}mtted for the last time at Lenox
Hill Hospital on October 8, 2005. He remained there untll October 21, when he went
home and died the next day. |
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Before the Court are motions made by all the defendants for summary judgment.
Also, additional alternative relief is sought in the nature of a Frye hearing in the event
summary judgment is not granted. With regard to this alternate relief, the claim simply is
that this dis.ease,. malignant mesothelioma, from wl't’ich Mr. Arman was suffering_ is_
incurable and that any theory to the contrary could be characterized as “junk science”.

This Court held oral argument on Wednesday, Januaw 16, 2013, and at that time
I indicated that | intended to grant dispositive relief to all jthe defendants except the first two
named, speci%ically Manhattan Diagnostic Radiology (“MDR”) and Dr. Elias Kazam.

However, for reasons having to do with events that followed oral argument, | will be

granting dispositive relief in favor of these defendants Eas well. Finally, Dr. George Tolis

and Lenox Hill Hospital have also requested sanctions ,‘and/or costs in the event that their
motion is granted. | will discuss this further, but | do decline to grant such sanctions and
costs. |

As stated above, Mr. Arman was given the terrible diaghosis of malignant
mesothelioma in July 2(502. His long-time doctor, an inteknist and an oncologist, defendant
Dr. Bernard Kruger gave him this diagnosis after orderir}Pg a CT scan of Mr. Arman’s chest
and upper abdomen. It was Dr. Kazam who did these radiographic studies. Afterthe CT
scan noted an infiltrative peritoneal process, an ultrasound guided biopsy of the
peritoneum was also performed by Dr. Kazam. The p%thologic analysis of the samples
biopsied then confirmed malignant neoplasm consistent with malignant mesothelioma.

Mr. Arman, for the next two plus years, saw a number of déctors and underwent a
number of invasive procedures. With regard to the Iaﬁér, these were mainly procedures
whereby pleural effusions were removed from his lungsii so as to make it easier for him to
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breathe. However, it was not until September 2005 thdt Mr. Arman, despite the urging of

his many doctors, consented one month before his death to undergo chemotherapy.

Further, it was only in July 2005 that he consented to pal}iative radiation therapy to his right
|

lateral chest. This radiation therapy was for a two-week period that ended on August 11,

2005.

The allegations of malpractice and wrongful dea#h stem from events that began on
March 5, 2004. Specifically on that date, Dr. Kazam, working at the offices of Manhattan
Diagnostic Radiology, Inc., performed athoracentesis tHat involved invading the chestarea
and removing fluid from Mr. Arman’s fight side. FoqjL the first twenty minutes of this
procedure, Dr. Kazam removed approximately 1700 ql of a dark yellowish fluid. During
the final ten minutes of the procedure, the doctor removed 500 ml of a slightly clearer fluid.

After the procedure was completed, the patient iléft. However, the circumstances
of how, when and why he left the office with his wife ¢lorice at his side are not entirely
clear. We do know that he did leave the office before Dr. Kazam had the-opportunity to
fully assess Mr. Arman’s post-procedure condition. Aﬁer leaving the office, Mr. Arman
wished to go home, but his wife insisted that they instead go to see Dr. Kruger. While at
Dr. Kruger's office, Mr. Arman complained of increésing weakness and he ih fact lost
consciousness there. An ambulance was called and heiwas taken to defendant Lenox Hill
Hospital's emergency room. -

- Soon thereafter defendant Dr. George Tolis, a c;ardiothoracic surgeon, was called,
and after speai(fng with Dr. Kruger, Dr. Tolis performed an emergency thoracotomy.
During this procedure, the surgeon evacuated a hema“toma and removed liters of biood

from the patient’s right chest (about 2.6% of Mr. Arman's total blood). Dr. Tolis also
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cauterized the intercostal artery in order to stop any'fur#her bleeding. He then placed two
drainage tubes ’ir\ Mr. Arman'’s chest. Finally, before céncluding this emergency surgei’y,
he performed two biopsie's taking tissue from the patient’s diaphragmatic pleurae and from
the chest wall pleurae. It seems to be the consensus of all concerned here that the reason
for the emergency thoracotomy was Dr. Kazam'’s puncture of the intercostai artery during

his thoracentesis earlier that day. |

While Mr. Arman was recovering from the even*s of March 5, Dr. Tolis performed

a second procedure on him, a right talc pleurodesis. Tﬁe rationale for this procedure was

that the talc would cause the lungs to stick to the ches# wall. The idea was to avoid any

additional accumulation of fluid between the lung and tbe chest wall.
While at Lenox Hill Hospital, there were additional complications. For example on

March 14, Mr, Arman developed a pneumothorax. Hq was finally discharged from the
i

hospital two days later on March 16, 2004. Dr. Tolis saw Mr. Arman the next time on
March 25, 2004, when the doctor noted that his patient ﬁas healing well. Dr. Tolis saw him
again on April 29, 2004, when he noted that the patieht} was continuing to do well with no

reaccumulation of fluid in his chest. The final time EDr Tolis saw Mr. Aran was on

September 28, 2004 when he noted the following:

Wounds have healed and he had clear chest
sound bilateral. There were decreased breath
sounds on right lower lung field and abdomen
unchanged; still palpable masses. There was
swelling in his lower left extremity; will obtain
ultrasound of bilateral lower extremities to look
for DVT's, will discuss with Dr. Kruger.

As indicated earlier both Dr. Kazam and Manhattan Diabnostic Radiology are moving for

summary judgment, as is Dr. Tolis and Lenox Hill HOSpbtal.

4

|
|
i
1
|
i




Finally, Dr. Bernard Kruger, Mr. Arman’s Iong-tihe doctor since 1993, is also
' [
moving. These two had a social relationship, as well aa% a professional one. As noted

earlier, it was Dr. Kruger who gave the fatal diagnosis to Mr. Arman. Dr. Kruger, as well,

‘was the physician who oversaw Mr. Arman'’s treatment while he was in the United States.

However, Mr. Arman, a successful businessman, also Ii\{ed part of each year in France.
Thus, his medical condition was monitored by both Frenqéh and American doctbrs.

What is important to note here is that while the diagnosis was made in the summer
of 2002, various pathological tests and scans from fluids and tissues taken from
Mr. Arman’s body on Mérch 4, 2004, by Drs. Kazam and Tolis revealed clearly that the
malignant mesothelioma had spread to the patient’s pleprae. This is an important fact
because in the opposition papers presented by the plaintiff, opinions are expreséed that
Dr. Kazam and Dr. Tolis via their procedures, and most particularly in Dr. Tolis’ case via
the March 11 talc procedure, caused the spread of the dis%ease. Significantly, the fact that
the spread had already occurred is not even noted and dealt with by the physicians
supporting the plaintiffs’ opposition. But the point cannot be ignored.

Each of the summary judgment motions, and the alternative request for a Frye
hearing, is supported by affirmations by various doctors. : The first one, which deals with
Dr. Kazam and his radiology practice, is from Dr. Hearnq gharles. Dr. Charles is board
certified in Radiology with a Certificate of added qualifications in Vascular and
Interventional Radiology. He is an Assistant Professor at New York University Langone
Medical Center. He states that he performs thoracentesis procedures daily.

He proceeds to give his opinions about issues in the case after reviewing all the

significant records provided for in the course of discovery. Dr. Charles focuses exclusively
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and appropriately on the events that occurred on March 5, 2004. He opines that in éll
respects Dr. Kazam performed within good and acceptadle medical practice. Specifically,
he states that: 1) the intercostal arterial injury is a known complication of a thoragentesis;
2) before performing this procedure Dr. Kazam obtainedj[informed consent; 3) Dr. Kazam
performed the procedure approbriately by using the Troc%r technique; 4) it was acceptable
to perform this procedure in his office ratherthanin a ho.d;pital; 5) Dr. Kazam administered
the proper topical anesthesia Lidocaine for the skin% for insertion of the needle in
preparation for dramage catheter placement; and fmallfy 6) it was acceptable to do the
procedure desplte the patient being on the medlcatlo¢ Plavix, whlch added a slightly
increased risk of potential bleeding. |

It is understandable that Dr. Charles would distcuss each of these allegations
because all of them are asserted in the Bill of Particblars provided by the plaintiffs.
However, in opposition to this motion, plaintiff submitted what purported to be an opinion
from an expert radiologist that was far more limited; it dnly took issue with Dr. Kazam's

performance of the procedure wherein he punctured the dﬂery and the period directly after
the procedure wherein Mr. Arman was allowed to leave the facility before f)r. Kazam could
examine him and deal with any potential-problems | |
This opposition affirmation was obviously a faxed copy, as opposed to an original
document. Both the name and sighature were omitted. I-However this individual identified
himself as a board certified Radiologist, with an added Certificate in Interventional
Radiology. The affirmant recited that he was affiliated with a New York hospital and that

he performed thoracentesis procedures regularly. Thus, lHe allegedly reported to the Court

that he was knowledgeable as to the details of this procedure, including its risks and
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benefits. His affirmation solely applied to Dr. Kazam's|and MDR’s motion for summary

judgment. This doctor opined that Dr. Kazam committed malpractice in two ways. The first
involved the perforation of the arterial blood vessel dur%ng the thoracentesis. Here, he
clearly differed from Dr. Charles that this was simply a risk of the procedure. Instead, he
stated that proper practice required the radiologist perfcﬁrming this invasive procedure to
first identify the blood vessels, s0 as to be able to refrain from injuring them. He goes on
to say that an a'rtéry would not be injured but for the absence of appropriate safeguards.
Therefore, with ‘a reasonable degree of medical certainty he opined that the fact that the
injury had occurred is evidence that such proper safegua}ds had not been utilized. In other
words, Dr. Kazam clearly did not properly identify the vessels, because if he had, he could
not have perforated an artery. |

The second departure allegedly claimed by this pjthysician was Dr. Kazam's failure
to appropriately care for his patient after the completion ;of the procedure so as to prevént
him from leaving the office before the doctor had thqja opportunity to perform a pre-
discharge examination to assess any possible complicaﬁons from the thoracentesis, We
know now that there were serious post-procedure complications. |

This doctor allegedly opined that a radiologist such as Dr, Kazam must closely
supervise his patients before they are discharged. He§ notes that here Mr. Kazarh was
allowed to sit in‘ some waiting area after the procedure, which purportedly facilitated Mr.
Arman’s claimed unauthorized departure. Finally, this affirmation contains the opinion that
the failure by Dr. Kazam to properly assess his patient before the patient left the facility led
to the need for the life-saving emergency procedures thatresulted in a two-Week admission

to Lenox Hill Hospital where Mr. Arman suffered seizures and pain. The physician appears
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to point out the obvious, that but for the puncture of the artery, there would have been no
need for emergency follow-up procedures and a situation where half of Mr. Arman’s blood

supply was lost.?

In reply to plaintiffs’ opposition to Dr. Kazam and MDR's motion, defense counsel

accuses it of being conclusory. She particularly makes qhis accusation with regard to the
opposition doctor's opinion that the perforation of the artery was négligent. However, |
disagree. | do not see how one can say that the opposifion opinion as to the perforation
of the artery béing a departure and not merely a risk% of the procedure is any more
conclusory than Dr, Charles’ statementin his movihg papers that “intercostal arterial injury
is a known complication of a thoracentesis procedure and does not demonstrate any
negligence.” . |

| find these statements by the two radiologists arh two sides of the same coin. In
other words, neither doctor explains in any detail either \jNhy tﬁe puncture of the artery is
simply a risk of'gthe procedure or on the other hand that it is not simply a risk but rather

constitutes negligence. No specifics or further explanatidn of these opinions are inen by

Dr. Charles in the first instance or by the unnamed radiologist in the second. One might
also add that both doctors giving opinions had the same rebords before them and therefore
presumably would be in the same position to provide édditional explanations for their

opinions. But they do not.

"This physician additionally relies on the second expert statement submitted by
counsel for the plaintiff for an opinion that because of Kazam's malpractice and the
need for additional invasive procedures at Lenox Hill Hospital, the disease spread to the
chest area. However, as noted earlier in this decision and will be discussed again,
there is simply no basis for this opinion regarding a spread of the malignancy in light of
the biopsies and fluid analysis from materials taken on March 4, 2004, which clearly
showed that the spread had already occurred. |

8 |




As to the second departure involving Mr. Arman’s leaving the office because he was
allegedly allowed to do so, defense counsel complainsithat thisl opinion is unsupported, -
that Mr. Arman acted on his own, and that Dr. Kazarﬁ was helpless in preventing his
departure. However, no explanation is given by Dr. Kajzam or anyone else at the facility
at the time in issue as to why the patient could not have been seated in some recbvery
room, other than in street clothes, and told precisely thdt he had to be properly assessed
before he could leave. As to an injury flowing from this alleged departure, it seems clear
that if the peljfo’rated artery had been detected while Mr. Arman was still at the faci.lity,

I
immediate steps could and would have been taken to ameliorate this condition.

On the basis of this affirmation, | was prepared to make a finding that legitimate
issues of fact existed vis-a-vis the above two departures. However, | was disturbed that
counsel for the plaintiffs had never submitted the original affirmation. During oral
argument, | specifically questioned him on this issue. | asked him point blank if he had
actually seen the original hard copy containing the signaiure of this physician. He said that
he had. Therefore, | directed this attorney to supply me with the hard copy bearing the
requisite signature. | gave him one week to do this.

When six days had passed and | had still not rjeceived the document, | faxed a
reminder to counsel, with copies to all of his adversarie#. There, | reiterated my direction
that the signed affirmation was to reach me by the close of business the following day.

But it did not. Nor has it ever. That evening there were several conference cails
with all counsel, the advocate for the plaintiffs being a partner in the firm representing

them. | believe he was supposed to be supervising the attorney who was “of counsel” to

the firm and who had prepared the opposition and attehded oral argument. The partner

|
|
I
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knew that attorney very well but had no idea what had happened | toid all counsel that
under the new changed circumstances | could no Ionger rely in any way on the alleged
affirmation from the New York expert radiologist. | 1ssped a decision dated January 28,
2013, indicating that plaintiffs were in default and if theyiwis‘hed to vacate the default, they
would have to move pursuant to CPLR §5015(a). ‘

After this Court had completed the instant writteb decision, but before signing i, |
received an Order to Show Cause from plaintiffs’ counéel seeking to vacate their default.
However, | declined to sign it pursuant to §2106 of the CPLR Therefore, | am considering
the motions by defendants Kazam and MDR submitted wlthout viable opposition from the
plaintiffs. Those motions will thus be granted on the gground that no credible, reliable
opposition has been submitted to challenge the pn'm% facie case established by Dr.
Charles on behalf of those defendants. However, plainiiffs may still seek to vacate their
default and the decision which flowed from it with a proper Order to Show Cause.

With regard to the other moving defendants, plathiffs have submitted in opposition
a completely unsatisfactory affirmation by a Tennesﬁee Internist and Pulmonologist.
However, before dlscussmg this opposition, it is advusable to first dlSCUSS the moving
papers that support the motions by Dr. Tolis, Lenox Hill fand Dr. Kruger. In support of Dr.
Tolis and Lenox Hill's motion is an affirmation from Dr. Parryl Hoffmén, a Cardiothoracic
Surgeon at Beth Israel Medical Center in New York and %an Assistant Professor of Clinical
Medicine at Albert Einstein. He opines that not only dkd Dr. Tolis not commit medical
malpractice by the two surgeries he performed at Lenox Hill Hospital, but rather, by
performing the ei_ploratow fﬁoracotomy oﬁ March 5, 2004, Dr. Tolis saved Mr. Arman’s life,
Had the procedure not been done, Mr. Arman would hgve likely died from shock in the

|
Emergency Room at the hospital.

10
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He goes on to opine that it was appropriate for Dr. Tolrs to put in the chest tubes at
the conclusion of the thoracotomy. He also discusses th\e March 11 procedure, the one
involving talc. Dr. Hoffman says that this was to prevent the fluid from reaccumulating in
the chest area and to ameliorate Mr. Arman's frequent st{ortness of breath. In this regard
he points out that later tests and scans appear to srrow that this was successfully
accomplished. ,

However, the most important part of this afﬁrmatic;n is Dr. Hoffman’s noting that it
was absolutely clear that the patient’s cancer had already spread to Mr. Arman's chest at
the time of both procedures on March 5. This fact was e*stabhshed by MDR'’s analysis of
the fluid taken by Dr. Kazam during his thoracentesis, as well as the pathology results
taken from biopsies obtained at Lenox Hill Hospital aﬂer the thoracotomy. This point is
extremely significant because it dispels any notion that any actions by either Dr. Tolis or
Dr. Kruger caused the disease to worsen and/or to result in Mr, Arman's death. | find that
Dr. Hoffman’s affirnation has successfully made out a jprima facie case in favor of the
motions by Lenox Hill Hospital and Dr. Tolis for surrrmary( judgment.

With regard to Dr. Kruger, an affirmation from Dr. éoman Perez-Soler is submitted. |

He is a Medical Oncologist and, among other things, now is the Gutman Professor of

" Medicine and Chairman of the Department of Oncology at;Monteﬂore Medical Center. The

claim against Dr, Kruger is that he committed malpracticaj in failing to properly monitor Mr.

Arman and make sure that he underwent radiation and cr;hemotherapy. These omissions,

the plaintiffs claim, resulted in Mr. Arman’s worsening condition and ultimate death.

However, Dr. Perez-Soler says that this is rank speculation because any kind of

therapy, radiation or chemotherapy would have at most sléwed the progress of this cancer.

11
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But it would not have prevented the final outcome of death. Specifically, he points out that

Mr. Arman lived 39 months after the diagnosis, 'whiQh far exceeded the normal life
expectancy under these conditions. He says that Dr. @ruger's medical :treatment of Mr.
Arman met the standard of care at all times. Itis also notied that Mr. Arman was monitored
closely by doctors in both France and the United States ;and was seen every three or four
months by these doctors after his diagnosis in the summer 2002. Finally, Dr, Perez-Soler
points out that Dr. Kruger did refer Mr. Arman to a Dr.| Chahimian, an Oncologist who
specializes in mesothelioma, for palliative chemotherapwz. But he states that it was clearly
the decedent’s choice to forego any such therapy until‘ Qeveral months before his death,

when in July 2005 he underwent several weeks of radiaﬂjon therapy.

Dr. Perez-Soler is also the main proponent for the alternate relief sought, a Frye
hearing. In no uncertain terms he expresses his opinion'that the disease fronri which Mr.
Arman was suffering is incurable and that all that coulb be done for him would be to
provide palliative care. | find that this doctor has succeeﬂed in making out a prima facie
case in favor of Dr. Kruger for summary judgment, |

Now getting back to the inadequate and inappropriate opposition to these motions
submitted by the plaintiffs. First of all, the affirmation lacks any signature by the affirmant.
Second and at least as important, pursuant to CPLR §21 06 this physician who app/arently
lacks a license to practice medicine in New York StatP is not allowed to submit an
affirmation under such circumstances. He must submit an affidavit instead. But he has
not.

~ But most important, all his opinions are conclusory and, even more critical, fail to

refer to the medical records here. In fact, this physician iq@nores the records. He opines

12
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record but similarly ignored by this physician.

|

that the actions and or inactions of Dr. Tolis via his March 11 talc procedure and
Dr. Kruger's alleged failure to monitor and recorﬁmend tlherapy caused injury toMr. Arman.
But the medical records of this patient prove conclusiyely that this is not the case. As
stated earlier, pathological reviews here unequivocally show that the spread of the disease
to the chest area had definitely occurred before Ma\rch% 5, 2004. This Tennessee doctor
does not even comment on these tests. Presumably he takes such an ostrich approach
vis-a-vis the tests because he has no way of refuting t;hem. Similarly, as to Dr. Kruger,
Mr. Arman’s records make clear two things: 1) that Mr Arman was closely monitored by

French and American doctors, and 2) that Mr. Arman réfused any kind of therapy despite

the urging of his doctors. Those aspects of the decedent’s treatment are stated in the
|

Therefore, | find that this Tennessee physician, besides giving an unsworn
statement which may or may not be signed, besides sﬂating in é conclusory fashion that
he has written a number of articles, all unnamed, whichidispute Dr. Perez-Solar’s opinion
that this disease is incurable, and most importantly because he whpletely ignores the
medical records and takes positions that are in confli¢t with those records, he has not
succeeded in responding to the moving defendants’ papers. In other words, via this
affirmation, the plaintiffs have been unsuccessful in showing that there are legitimate
factual issues as to either malpractice claims or wrongful death claims or causation of any
injury. Therefore, Dr. Tolis, Lenox Hill Hospital, and| Dr. Kruger are each entitled to
summary judgment. |

Finally, the Courtturns to the request by Dr. Tolis’ bﬁorneys for sanctions, which this
Court agreed to consider at an earlier time when plaintiffs’ counsel was considering

\
13 |
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withdrawing all claims against Dr. Tolis and Lenox Hﬁll' Hospital. | said then that if the
_ |

claims were not withdrawn énd defendants moved for summary judgment and the plaintiffs

failed to oppose or provided ﬂimsy opposition, | woulc; iin fact consider sanctions. In this
regard, | do note that considerable expense has been incurred by these moving
defendahts with regard to this motion. However, | would like to think that the plaintiffs
believed or at least were convinced by others, that they had a good faith legitimate
argument in favor of keeping these defendants in the c%ase, even though there is no such
valid opposition, Thérefore, after considering, | decliné to impose such sanctions and/or
costs.

Accordingly, it is hereby

ORDERED that the motions for summary judbment by defendants Manhattan
Diagnositic Radiology, Inc. and Elias Kazam are granted, but with the provisb that plaintiffs
may move to vacate their default as discussed above; and it is further

ORDERED that the motions for summary judgment by defendants Bernard Kruger,

|
Lenox Hill Hospital and George Tolis are granted, excaﬁ)t that the request for sanctions is

denied. ‘ | '
Dated: February 21, 2013 @&A
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