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SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

PRESENT: HON PAUL WOOTEN e PART
ANTHONY J. CONTINO'and'S\ANDRACON_TI\NO,“,V : - e
| L o116392/07
Plalntlffs, INDEX No : M“”‘“
| IVIOTION SEQ NO. 003
~aga|nst- | N an

340 MADISON OWNER LG and McGRAw HUDSON i
- CONSTRUCTION CORPORATION :

‘ Defendants o

340 MADISON OWNER LLO and McGRAW HUDSON

CONSTRUCTION CORPORATION \
THIRD PARW INDEX NO. 590336/08

Defendants/Thlrd Party Plamtiffs,

g F ILE] D \

\;\SAGE ELECTRICAL CONTRACTING e 2T 7,{3\3

‘Thl‘rd;Par(ty;Defendant; : '\N_EWYORKO\ B

, 2 WCLERKS PN
The following papers numbered 1 to 2 were rea?gthls motlon by the petltloner to reargue pursuant to ,
CPLR 2221. , \ s
: ‘ | parE 5§ NQMQERE et
" Notice of Motron/ Order to $how Cause —-—AffldaVItS — Exhlblts sk iated
‘AnSWermg AffidevutswExhibute(Memo) S o e e i ae

Replying Affldawts (Reply Memo)

i NO
In this actlon Whlch aruses from an accldent ata constructlon site, thlrd paﬂy defendant
Sage Electrlcal Contractmg (Sage) moves for an order, pursuant to CF’LR 2221( ) grantmg it

leave to reargue th|s Court s dec:sron and order under motlon sequence 002, dated March 28,

: 2012 (Prior Order) and upon reargument grantmg Sage summary Judgment m its fevor

pursuant to CPLR 3212 and Workers Compensation Law § 11,onits countercialm for '
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contr‘lbutlon o\r‘ oommon law |ndernnlf|oat|on b
\ | : BACKGROUND . |
.On October:4, 2005 plalntlff Anthony J Contlno (plalntrff) an eleotrrolan then ln the
employ of Sage, sllpped and fell on a slrck of grease/orl and water at the base of a stalrcese |n

premlses located at 340 I\/ladlson Avenue in Manhattan Defendant 340 Madrson Owne.r LLC

(340 Madlson) owned the premrses end defendant IVloGraw Hudson Construotlt:m Corooretton b

(l\/chraw Hudson) was the generel oontreotor for the construotron projeot Sage was a

suboontraoter hired by lVchraw Hudson to perform electrlcal work at the srte Plerntlff was )

- aware of the puddle, as he had Walked pest lt eeveral times prlor to the eocrdent l\/chraw

Hudson s laborers were responslble for keeplng the work site oleah

The oomplalnt oonslsts of three oauses of aotron the flrst two soundlng rn negllgehoe :

Cand vrolatlons of Labor Law 8§ . 200 240( ) and 241( ). The thlrd cause of actron IS a olenvatlve

claim brought by plamtrff S wlfe for loss of. oonsortlum 340 Madison and l\/IoGraw Hudson s

third-party complalnt asserts four causes of actlon for contrrbutlon Common law enol oontraotual

‘ lndemnlflcatlon and breach of contraot for fallure to procure lnsurenoe ln |ts thtrd perty

answer Sage asserts a counterolalm for contnbutron/oommon law lndemntfloatlon l

~ STANDARDS

: Reardument Standard

CPLR 2221 (d) \‘orOVides in relevant part; that'a motion to rearguem‘ust be ldentiﬁed asf“ b
such and “shall be based upon matters of fact.orlaw allegedly overlooked or mrsapprehended
by the court in: determlnlng the prior motion, but shall not rnclude any rnatters of fact not offered |

on the prior rhotlon A motlon for reergument addressed to the drsoretron of the oourt is |

! Amotionina companlon case pending before this court, 340 Madison OWner LLC v Sgge
Electrical Contracting, Inc., Index No. 115000/08 is being declded along Wlth this one,in a separate
deolslon ‘ o
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demgned to afford a party an. opportunlty to eetabllsh that the\ o
mtsapprehended the relevant fecte or mlsapplled any oontrollmg prrnolpie of tew (Foley v i
Roche 68 AD2d 558 567 [1et Dept 1979] see CPLR 2221[d] [2]) A reargume’ntmotron_le \\ |
besed solely on the papere submltted in oonrtectlon with the prlor motlon ltiie“noti e“mee’ris*by ;\
which an uneuooeseful perty can obtaln a second opportunrty to argue one or more |ssues
previously deolded nor [e lt an op\portunrty to subm|t new or addrtlonet feots not orewouely
submitted as pert of the motron (see MCGIII v Go/drnen 261 ADZd 593 594 [2d Dept 1999} 15\
E 635t Co % Cook 120 ADZd 442 443 [1st Dept 1986]1 Fo[ey v Roche 68 AD2d 558 567 . ‘
568 [1st Dept 1979)). T

Summary - Judgment S’tendye\rd \:

Summary Judgment IS a drestro remedy thet should be granted only rf no tneble rssues of
fact exist and the movant is enhtled tOJudgment as a matter of law (see Alverez 4 F’roepeot :
’Hosp 68 NY2d 320 324 [1986] Andre v Pomeroy, 35 NY2d 361, 364 [1974]) The party
moving for summary Judgment must make a pnma feoie ehowmg of entltlement to Judgment as
a matter of law, tendenng suffrcrent ewdenoe in admrssrble form demonstretmg the absence of )

material lssues of fect (see W/negrad v New York Un/v Med Ctr 64 NY2d 851 853 [1985]

‘ lCF-"LR 3212:b]).. The farlure to make such a ehowmg reqmres denlel of the motl P
- of the. euffrcrenoy of the oppoerng pepers (see Sma//s v Adl Indus., Inc 10 NYSd 733 ‘735 :
[2008]). Once a pnme feore showmg hes been made, however “the burden shlfts to the
nonmoving party to produoe evudentrery proof in admlsmble form sufflorent to estab leh the

" existence of materlel tesues of fect that require a tnal for- resolutron (G/uffr/da v C/t/benk

icorp 100 NY2d 72 81 [2003] see elso Zuckerman v C/ty of New York 49 NYZd 557 562
\ [1980] CPLR 3212 b i

When decrdmg a summary Judgment motion, the Court's role is solely to determme rf

any tnable issues exist, not to determine the merrte of any suchissues (see S//lmen v Twentlez‘h

Pa‘geS of -8




* 4]

Centurwaox Film Corp 3 NY2d 395 404 1957]) The Court vrewe the ewdenoe rn‘the llght

most favorable to the nonmov:ng party, and grvee the nonmovmg party the benefrt of all
reasonable inferences that can be drawn frorn the ewdenoe (see Negn v Stop & Shop, 65 NY2d
625, 626 [1985 If there.is any doubt asto the exretenee of a tnable lesue surnrnery judgment
shouid be denled (See Rotuba Extruders v Ceppos 48 NY2d 223 231 [1978]) i
| DlSCUSSION e

Sage bases ltS eummaryludgment motlon in large part on the deposrtron teetrmonlee of |
plaintiff, Robert Avrtablle (McGraw Hudson 8, supenntendent) chhard Contl (MoGraw Hudaon 8
labor foreman) and Carlo F’annone (Sage $ supenntendent) 340 l\/ladlson and l\/chraw .

Hudson argue that these deposrtlon traneorrpte whrle oertrfled are unSlgned and unsworn and

. thus, cannot be consudered admlsslble evrdenoe crttng Lo Cicerov Fr/sran (150 AD2d 761 [2d

\ “ Dept 1989] [unelgned and unsWorn transcnpte of examlnatlone before trlel lnadmresrble])

However, more recent Appellate Dlwelon Second Department oase Iaw Statee that “the
transcript of [the] examlnatlon before trlal was certified and, hence, ln admlselble form
(Felberbaumv We/nberger 40 AD3d 808 809 [2d Dept 2007)): |

More frequent statements of the law rndlcate that unsigned,’ uneworn deposrtlon

tranecnpts can. be admlselble if the defendant forwarded the deposrtlon to the deponent for

consrderatlon and rewew but the deponent falled to elgn or return it wrthln 60 days (See CPLR “‘ ” " P

3116[a]; see e g. Franzese % Tanger Factory Qutlet Ctrs Inc., 88 ADSd 763 763 784 [Zd Deptl‘\ S :

2011]; R M. Newe/l Co V' Rice, 236 AD2d 843 844 [4th Dept 1997]), or, that [a]n unelgned but’

certified deposition transonpt of a party can be used by the. oppoSlng party ae an admrssron in L

support of a eummary Judgment motlon” (Morchik v Trinity Schoo/ 257 AD2d 534 536 [1st
Dept 1999] [emphaels edded] see also R M. Newell Co. v R/oe 236 AD2d at 844)

However,t the facts of this matter do not fall Wlthll’l any of the situations dlecutesed above. ~
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Here, Sage uses unsworn unsrgned but certrfred depositron transonpts es a besus for rte

summary judgment motron and falls to grve any rhdlcetlon that |te uee of the transonpts falls
within CPLR 31 16(a). Yet 340 MadrSon and IVloGraw Hudson even whrle ettaokrng Sege 8 use\’ ‘ \
of them, use these. sarne traneorrpts as a basre for their oppoeltron Thls srtuatlon falls more -,

within the context of Moroh/k (257 ADZd et 535) where the Court found that [plarntrff‘s]

| tranecnpt here though unelgned hed been certrfred by the oourt reporter Moreover plalntlff

himself used oortlons of rt in hle opposrtlon pepere V\/e flnd thet the court erred in denyrng the [

motron on these grounds o The Court finds that the deposrtron tranecnpte ueed by Sage |n

its summary udgment motron are edmrssrble Therefore the. Court WI” oonerder Sage s motron. ‘

Workers Combensatlon Law § 11

Workers Compeneatton Law § 11 prohrbrte a thrrd perty aotlon for common tew

- rndemnlﬂoatron or oontnbutron agalnet en ernployer except in the oase where inter eha the

B employee has sustalned a grave rnjury (Cocom Tambr/z 12 Sur/ta Demol/t/on Contr /nc 84

" AD3d 1300, 1301 [2d Dept 2011]) The defrnltron of ‘grave rnJury ls set by statute and those
conditions I|sted end only thoee oondltlons lrsted constitute a grave |hjury (see Flemmg v s

‘Graham 10 NYSd 296 300 2008] [ the llst both exhaustrve and. not rlluetratlve rs not

rntended to be extended abeent further leg|slatrve actron (Governors Approvat Mem at 55) ])

Itis undrsputed that pfamtrff was employed by Sage and that'he did not sustam a grave e
injury.” Therefore that part of Sage s mot|on whrch seeke surnmary judgment dISmISang 340
“:Madison and MoGraw Hudeon s contrrbutlon end common-law lndernnlflcatlon olalms is |

‘ granted

Contraotual lndemnrfrcatron ‘

Al party is entltled to full contraotual rndernmftcatron provrded that :
the intention to indemnify can be clearly implied from the ‘ L
language and purposes. of the entire agreement and the
surrounding facts and circumstances. [A] party seeking

oontractual lndemnlfnoahon must prove itself free from negligence, -
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because to the extent its' neghgenoe oontnbuted to th ooldent \lt i
cannot be lndemnlfled therefor. Where a trlable issue ffact f
exists regardlng the mc:lernnltee & negllgenoe surnmaryjudgment

~on a claim for contractual indemnification must be denied-as’ o
premature [internal quotatlon marks and citations -
omitted)(Baillargeon v Kings: County Waterproof/ng Corp 91
AD3d 686, 2012 NY Sllp Op 00315 "2 [2cl Dept 2012])

340 Madlson and IVloGraw Hudeon contend that paragraphe 7( ) and ( ) of the Maroh
15 2004 McGraw Hudson/Sage Trade Contract entltle them to be lndemnlﬂed by Sage lf they
are found liable to plalntlff in thls aotlon However the Court flnde 340 ll/ladlaon end lVchraw
‘ Hudsons’ argument on thlS polnt to be unavalllng Paragraph 7‘(a) prowdes nndemnlflcatlon
agalnst all penalties for vrolatlon of Sage’ “covenants ancl warrants that it [would] perform the
work in a safe and proper manner and-so as to oomply wnth all laws, rules regulatlone codes
‘ ‘and ordinances refernng to suoh worlt : Slnoe there is no evndenoe that Sage falled to perform
\ lts work in a safe and proper manner or that it fellecl 1o COmply W|th any laws or rules etc lt
“cannet be held llable for: oontractual lnolemnlfloahon under thls prowsmn &
Paragraph 7(c) requlres lndemnlfloatlon if 340 Madison and McGraw Hudson are found T

liable for damagee for loodlly |njunee “eustalned by any person or pereone other fhan emp/oyees\)

of [Sage] emphasns aclded] ! Slnoe plalntlff was an employee of Sage no: oontraotual
\lndemnlfloatlon besed on this provnmon lles Therefore the part of Sage s motlon Wthh seeks ‘

"summaryjudgment dlemleelng 340 l\/ladleon anol lVIoGraw Hudson S olalm for oontraotual 3\ ] o
mdemnlflcatlon is granted | N

Breach of Contract bv Fallure to Obtaln Insurance

The pertles do not dISCUSS this oause of action'in thelr motion papers Thus Sage has o

failed to meet its burden on its eumm\ar‘y judgment motion, and the pertyof ltamot;\lo,n ‘whloh o e
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seeks eummary Judgment drsmresrng this clarm is denred 2

Saqe s Counterclaim for. Contrrhution or Common Law Indemnlflcat_g_ .

it is well settled that the nght of common =law mdemnrfrcatron G
~belongs to parties’ determined to be vrcendusly liable without proof
- of any negligence or active fault on their par.. [W}here one‘is held

liable solely on account of the. negllgence ofanother, -~ e
indemnification, not contribution, pririciples-apply to shrft the entlre\ e
liability to: the one- ‘who was neghgent Conveorsely ‘where a :
party is held Ilable atleast partlally because of its own neglrgence \
contrrbutlon agarnst other culpable tort-feasors is the-only . -

~ “available remedy (Siegl v New Plan Excel Realty Trust, Inc., 84 -
AD3d 1702,1703 [4th Dept 201 1][1ntenor quotatron marks and
crtattons omltted])

- There is.no evrdence that Sage had anythlng to do wnth creatlng the grease/water
‘hazard, or that it failed to clean the puddle up There is also no evrdence that Sage had anyi
‘obtlgatron to clean the area Where plalntn‘f fell or that |t acted negllgently ln any way “
‘;“Therefore summary ;udgment |n Sage 8 favor is grented on.its counterclalm agarnst 340
| | ‘ Madrson and McGraw Hudson for contnbutron or common Iaw rndemnificatlon o |
| CONCLUSION
| Accordrngly, itis i |
| ORDERED the motlon by Sage Etectrlcal Contractlng pursuant to CF’LR 2221(d)
| grantmg it Ieave to reargue thls Court s decrsron and order, under rndtron sequenc:e 002 dated
‘ :\I\/Iarch 28, 2012 IS granted and rt is further : | _ 3
ORDERED that the portron of Sage Electrical Contractlng $ motlon whloh seeks \
sumrnaryjudgment drermserng 340 Madreon Owner LLC and McGraW Hudeon Constructlon
‘ ‘Corporatlon S contnbutlon common law and contractual lndemnrﬂcatron c:larrns is granted and :
‘rt is turther ‘ i :

ORDERED that the part of Sage Electrical\C‘ontrac‘ting’s rn‘o?tion‘ which se’eks eurnmary

r , rAlthough a copy.of the policy whrch Utica National Assurance Cornpany |ssued to Sage:i IS
appended to the. motion papérs in the related case of 340 Madison Owner LLC v Sage Electrical’
Contracting, Inc., Index No. 115000/08 before this court thecourt declines 1o search the reoord of a

related case.
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breach of contract claim is deme@ and !t is further 57‘ o
ORDERED that the. por’uon of Sage Electrlcal Contractmg S mot‘:on whl‘ch seeks | e
summary judgment on its counterclalm agamst 340 Madison Owner LLC: and McGraw Hudson‘
Constructlon Corporatlon for contrvbutlon or common Iaw mdemmﬂcatlon ls granted and lt IS
fuﬂher | | | ‘H\ | - | " “ Lom I ’ | ‘
ORDERED that Sage Elemmcal Contractmg is dnrected to serve a copy of thIS Qrder wuth‘ : ‘[.;.

Notice of Entry upon aH partles

This constitutes the‘Dep:snOh and Qrder ’bf the Court.

Check one U FINAL DISPOSITION |
Check i approprlate : %o‘vLFE'ID

FEB 27 N

. NEWYORK
COUNTY cmamsomqa\.\
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