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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS : CRIMINAL TERM PART CV19

- X -
THE PEOPLE OF THE STATE OF NEW YORK 'By: Hon. Carolyn E. Demarest
Date: January 28, 2013 :
-against- . . ﬁ
, DECISION & ORDER :
SHAWN ANDERSON - . Indictment No. 3297/ 1992 :
X

Defendant moves, pro se, to vacate his judgment of conviction pursuan'r to CPL §

440.1 0\‘, claiming that he was not afforded' due process of lawend that he was deprived of his
constitutional rights to counsel and against ‘self—ih_eﬁminetion. :Speciﬁca.lly, defendant contends
that the court shouldt?';have held a sop_oression hearing before it-admitted into evidence statements
contained in a letter that defendant vyrote to his co-defendant while both men were incarcerated. |
The motion is proceci_urally barred and also without merit.

On March 6, 1992, defendant‘and two accomplices, one:of whom was Marvin October
robbed a photography studro in Brooklyn During the course of the robbery defendant shot and -
killed Stephen Murray, ‘the owner of the studro When he was arrested several days later
defendant made a statement at the police precinct on March 12, 1992 admitting that he had ehot

Murray but claiming'?,that the gun had gorje off by accident. J

‘Defendant cltes CPL § 440.10 and also refers to his motion as a common law writ of
error coram nobis. As most of the grounds for coram nobis relief previously authorized under the
common law were codified in CPL § 440.10 and the instant claim is cognizeable under CPL §
440.10, this court will review this motion pursuant to the Criminal Procedure Law (People v
Syville, 15 N'Y3d 391, 398 [2010]; People v Corso, 40 NY2d 578 [1976]).
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' unredacted parts of the Ietter

Defendant was subsequentllyrtr,ied ‘befor_e ajury, which heard testimony from October and * -
‘the surviving,studio employees. The -People did not introduce ’defendant’sfstatement from the
police precmct The *People d1d however 1ntroduce testrmony that October had pleaded gurlty in

' September 1992 to robbery in the ﬁrst degree in exchange for agreemg to testlfy agamst

defendant The People also mtroduced the letter defendant had wrltten to October whlle both

were mcarcerated Before the letter was read to-the j jury, however the court had an on~the-record

.’1"

drscussron wrth both; .partres about the propnety of admlttmg 1t 1nto evrdence Though defense '

counsel 1n1t1ally objected to the admrssron of the, letter the pames consented to redact the

portlons whrch referred to defendant s pnor mculpatory statement The Jury heard the remalmng,

Y.

- For h1s acts, defendant was eonvrcted by a _]ury of murder in the second degree (felony

murder) (PL § 125 25[3]) manslaughter in the ﬁrst degree (PL § 125 20[1]) and two counts of

”robbery in the ﬁrst degree (PL§ 160; 153]). On April 14, 1993 defendant was sentenced toa

-

prlson term of twenty-ﬁve years to lrfe on the murder count and to concurrent terms of erght and '

one- thrrd to twenty-ﬁve years on each of the remarmng counts (Demarest T at tnal and

sentence).

On Novembe'l’r 22 1994 idefend.ant moved to ..'vacate his conylction pursuant to -CPL -§" :

' 440. 10 on the grounds that hrs attorney was meffectlve and that the People had falled to turn over - o
| Rosario. materral Tl‘us court demed defendant’s motron and the Appellate D1v1sron Second

Departmmt demed hrs apphcatron for leave to appeal from thrs court $ order (Bracken J March

22, 1995)

Defendant alSo appealed from his judgnient of conviction, claiming that 1) the trial court *
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violated his right to be present during voir dire conferences; 2) he-was denied his right to select

-the counsel of his choice; 3) he was denied the effective assistance of counsel; and 4) h_is

sentence was excessive. On January 8, 1996, the Appellaté Division affirmed defendant’s

judgment of conviction (People v Andersdn; 223 AD2d 547 [2d Dept 1996]). Leave to appeal to

the Court of Appeals . was denied,(People ,Q,Ander;son, 88 .NY2d 980 [1996]).

Defendant also sought a writ of habea_s corpus in the United States District Court for the
Ea.ste'rnDistrict of N;:w Y:orkl, claiming that he was denied his'right to select the counsel of his
choice. His application was denied in a Memorandum and Order (1998 WL 661466 [EDNY,

Aug. 6, 1998]). Defendant’s applications to United States Court of Appeals for the Second

Circuit (October 19, 1999) and the Supreme Court of the United States (4nderson v Walker, 528

US 1194 [2000]) were also rejected.

Defendant now moves this court to vacate his judgment of c;onviction pursuant to CPL §
440.10, cie;iming iha{ his constitutional rights to counsel, due proqéss and against_self—
ihcfiminé.tion wéré violated when A-the c6i£rt allowed into evidénce ‘inculpatory statements
contained in defendaint’s letter to co-defendant Marvin October. On June 6, 1992, while both
men were ‘jncarceratéd, defendant wrote to October expreséing “friendship, camaraderie, _sﬁared
gossip, s.c;:r;ets' and éersonal feelihgs uﬁdoubtedly.” At the time he wrote the letter, defendant
beiieved that chobér was “still his frieﬁd” and did not know that he “was an informant who was

serving the purpose of aiding the investigation in.the process of being a cooperating state

witness.” Based upon these misconceptions and his suggestion that October was acting on behalf '

»

of law enforcement, defendant n§w argues that the court shouldvhaVe held a hearing to determine

the voluntariness of statements contained in the letter.
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Defendant’s letter, .-the unredacted portions of which were tead to the jury, reads in

pertinent part:
What up? Yo, I hear you ready to cut a deal. Man, don’t sell me out to them crackers,
man. Yo, I could beat this shit as long as you don’t tell them anything about me. Yo, I
know it hard; man, but try to handle it, man. Today 1 had a fight and the guy busted me
nose, but I gave him a shiner. And I know how it feel to be Iocked down and don’t know
what’s going to happen. But the longer you wait the better. You see they don’t have
anything on me. On my indictment paper is murder in second degree, and if I go to trial, I
can’t beat this shit; but if you cop out then you must tell them (your lawyer and DA)I .
wasn’t involved. Idon’t know if what you told the DA, but I hope it wasn’t anything
against because you could send me to prison for the rest of my life. So, please, Black,
hold your head, man. ' '
The letter continues, “Don’t cop out unless your ’statement say something like you planned it.
But make sure you could tx;y to see you it looks. Yo, so whatup, man? Tell me how you feel, |
man, because I'm scared to death. 1 don’t want to go t_é prison.” Defendant concludes, “So chill.
Write me and tell me what up with your case and your feéling.”
Defendant’s.claim is procedurally barred because it could have been raised on appeal.
The court must deny a motion to vacate judgment when sufficient facts appear on the record to
permit review on aﬁpeal, but no such review has occurred owing to the defendant’s unjustifiable
failure to raise the issue on appéal (CPL § 440.10[2][c]). In this inétance‘,'defendant’s claim with
respect to the statements made in his letter is based on matters appearing on the record. Both the
redacted-letter and the fact that the People had a cooperation agreer'nent with October were
introduced into eviki_ence at trial. It is evident from the. letter itself that defendant, not October,
iriitiated the correspondence and that defendant’s statements were not elicited or induced by

October. Defendant also makes apparent in the letter his knowledge that October was “ready to

cuta deval”,‘ indicating that he was not mislead into writing under a false apprehension.
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A,

-

' Accordingly, the voluntariness of defendant’s Statements'<in ‘his Ietter -could have been deterrnined
-on dtrect appeal and lus fallure to do so is unjustrﬁed Moreover, a motron to vacate the N
. judgment of convrctlon should not be employed asa substrtute for an appeal (People v Coolrs 67 a

NY2d 100 500 [1986])

The motron 1s also wrthout merlt Defendant’s argument that the adm1ss1on of the

' redacted letter deprtved h1m of hlS constrtutronal rtghts is re]ected because the wntrng of the

. letterwas a 'voluntaryﬁact on his own mltrattve that did not 1nvolve law enforcement in any way,_

In People v Ray, 65 NY2d 282 286 (1985), the Court of Appeals estabhshed the standard to

) determme when prtvate conduct “become[s] 50 pervaded by governmental 1nvolvement that it

loses 1ts character as such” thus tnggenng constltutronal protectlons These xndlcla 1nclude a

clear connectlon between polrce and prtvate mvestrgatron ‘the completron of a prtvate act at’ the

' mstlgatron of pohce close supervrsron of prlvate conduct by poltce and a pr1vate act undertaken :

dlu‘\\.

on behalf of pollce to further a polrce ObJCCthC (zd) To the extent that defendant is clalmlng
that October ‘was actmg as an agent of law enforCement on account of hlS COOperatron agreement SR

- there isno- evrdence that any of these factors exrsted in the commumcatlon between defendant _

and October (People v Hazle M 160 AD2d 1027 1028 [2d Dept 1990] [suppressron
A S R . o

unwarranted where there was .f10 proof adduced that the complalnant was an agent of the

-

" pohce or was actmg elther at the dlrectron of or in cooperatlon Wlth the pollce at the tine the : :
. , statement was purportedly made”] Peaple v Graham 120. AD2d 674 [2d Dept 1986] [trlal court

properly demed defendant's motron to suppress P statement made toa frlend after he: was arrested -

PSR

s»( &

and placed ina cell at the pollce precmct since there was absolutely no evrdence adduced

mdlcatlng the frrend was actmg at the direction of or 1n cooperatron thh law enforcement
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officials]). - -

The statements in defendant’s letter were also made Spontan'eously, outside the context of
a cnstodial interrogation to which constitutional limitations attach’ (Mi‘ra'nda v.Arizona, 384 US
436, 444 [1966]; People v Grant, 96 AD3d 779 [2d Dept 2t)12] [no snppression warranted where
statement was “uttered by the defendant' spontaneously and voluntarily, and vt'as riot the result of ‘

an interrogation”]; see, e.g., Péop[e v Baybury, 30 AD3d 627, 628 [3d Dept 2006] [where

defendant. wrote a letter to the police department while incarcerated and awaiting trial, letter was
properly admitted at t'rial because the admissions the_rein were made voluntarily and not the
product of any police »interrogation]). It 1s clear from the letter itself that defendant wrote to
October in an attempt to stop him: from cooperatinig with the Dlstnct Attomey, and that it was not
wrrtten in response to any mducement or interrogation by October Rather, defendant asks

October to write back to him. The mere existence of a cooperation agreement even if
. NI EIP
unbeknown to defendant, does not render his spontaneous statements 1nvoluntary or the product

of fundamentally unfalr deceptlon (People v Marano, 150 AD2d 611 {2d Dept 1989] [proper

SaagTaen

admlssmn of tape recorded confessmn made by defendant to hxs accomphce who was

cooperating w1th police]). In revrewmg the letter with counsel and the court, defendant never
N SN R T T ' ’

challenged its voluntariness and there was no suggestion that Octob_er' was colluding with law

enforcement. Thus, no hearing was reqnired (People v Huntley, 15 NY2d 72, 78 [1965] [“the
defense, 1f it intends to attack the confession or admission as mvoluntary, must; in turn, notlfy the
prosecutor of a desrre by the defense of a preliminary hearmg on such 1ssue”]) :

I SO FE 4

Accordmgly, the motion is denied in its entirety.
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This decision shall constitute the order of the court.

ENTERED

FEB - 7 2013

NANCY T, SUNSHINE -
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ENTER: -

(

CAROLYN E. DEMARE
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You are advised that your righf to an appeal from the order determining your motion is not

~ automatic except in the single instance where the motion was made under CPL § 440.30(1-a) for

forensic DNA testing of evidence. For all other motions under Article 440, you must apply to a“
Justice of the Appellate Division for a certificate granting leave to appeal. This application must
be filed within 30 days after your being served by the Dlstnct Attorney or the court with the court
order denying your motion.

The application- must contain your name and address, indictment number, the questions of law or
fact which you believe ought to be reviewed and a statement that n6 prior application for such
certificate has been made. You must include a copy of the court order and a copy of any opinion
of the court. In addition, you must serve a copy of your application on the District Attorney.

APPELLATE DIVISION, 2"P Department
45 Monroe Place

Brooklyn, NY 1120}

Kings County Supreme Court
Criminal Appeals

320 Jay Street

Brooklyn, NY 11201

Kings County District Attorney
Appeals Bureau -

350 Jay Street

Brooklyn, NY 11201



