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666 Old Country Road, Suite 412 
Garden City, New York 11530 

ROSENBERG FOKTtINA & LAI‘TIVIAN IJLl’ 
Attorneys for Defendants 
666 Old Country Road, Suitc 810 
Garden City, New York 11530 

Ipoii the following papers numbered read on this motion aiid cross-niotioii for SutIIll\illy 
jutleiiicnf : Nolicc of Motion aiid supporting papers 1-95 :; Notice of Cross Motion and supporting p a p s  

90-1 14 ; 41iswcriiig Affidavits and supporting papers 115-145 ; Replying Affidavits and supporting 
p i p e r \  t.10-156 : Other 157 ; i t  is, 

1-157 

ORDERED that the motion by the plaintiff and tlie cross motion by the 
dclc i i t la i i ts  lo r  partial sumiiiary judgment are detennined as follows: 

Tlic Waterways at Bay Pointe is an age-restricted retirement commiinity locatod iii 

h l o ~  iclicx, Ncbb Yorli. It consists of fee-simple hollies and six separate condominiums, the 
L\’;r(crways at Bay Pointe Condominiuim I, 11, 111, aiid IV and the Waterways at Moriclics 
C’oiidomiriiums I and 11. The original sponsor, Bay Pointe Associates, filed the first offci-iiig plan 
hi- tlic pi-o~cct in 19S5 and built a substantial number of units before filing for bankruptcy i t 1  

1 0 0 3  TI1c units built by the original sponsor are referred to as the “Bregman” iinits beciiiisc o w  
o I‘ tlic gciicr,il partncrs of Bay Pointe Associates was Bregman Developnient Corp. Thc Ri-cgman 
ut i r ls  include the iec-simple homes and the Waterways at Bay Pointe Condominiums I, 11, 111, and 
I\’ I’hc plalnt i  tT Iioriieowners association was formed by the original sponsor to own, maintain, 
a i d  opci atc the coinmon areas of the Waterways at Bay Pointe, including the recreatronal 
I;rcilities, and to repair and maintain tlie homes constructed on the property. 111 1997, thc 
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tlclkiiclaiit Wateiways Development Corp., of which the defendant Steven Klar is thc prcsitlcnl, 
puicliascd thc riglit to build additional units that had already been approved by the l’owii of 
Hrool\havcii. Watcrways Development Corp. subsequently built the Waterways at Moriches 
(‘ontioiiiiiiiiims I and 11. 

011 December 30, 1997, Waterways Development C o p .  (the “sponsor”) cntcrcd 
iiilo ,111 agreeiiicnt with the plaintiff homeowners association (the “HOA”), the tcrms ol’which arc 
tlw siiliIcct ol’this action. The plaintiff claims, inter alia, that the sponsor breached that 
cigiccinc.iil by Iriiliiig to pay deficiencies in the HOA’s budget for the years 2000, 2001, 2004, 
2 0 0 5 ,  2007, 7009, and 201 0 (the “deficiency claim”) and by failing to construct two atlcli tioiial 
tcnnis cotii-1s on the property (the “tennis-court claim”). The sponsor counterclaims, intcr alia, 
tha t  tho plaintiff brcached the agreement by participating in public hearings about tlie 
construction of threc additional buildings on the property (the “lion-participatioii cliiini”). Both 
siclcs 1 1 1 0 ~ ~  for summary judgment on the deficiency claim, the non-participation claim, anti the 
tennis-coiii I claim, among other things. 

‘Thc Deficiency Claim 

’l‘he 1997 agreement between the HOA and the sponsor provides, i n  pertiiicnl parl ,  
;Is li)lloL\s: 

Thc [HOA] acknowledges that in accordance with the Declaration 
and By-Laws of the [HOA], that the SPONSOR at the present timc 
has no legal obligation to contribute to any regular or special 
assessments that the [HOA] now imposes or may impose upon its 
members. Notwithstanding same, however, simultaneously upon 
cxccution of this Agreement, the SPONSOR shall deliver to thc 
[MOA] a check in the amount of ten thousand ($10,000.00) 
dollars ... In addition, SPONSOR shall pay to the [HOA] the sun1 of 
m e  thousand ($1,000.00) dollars commencing on the first day of 
the month following the execution of this Agreement and monthly 
thci-carter ..., which monthly payment shall cease upon the filing of 
a supplementary declaration and/or the filing of a condomiiiium 
dcclaration adding additional members to the [HOA], at which 
lime tlie SPONSOR’S obligation to contribute to the assessmcnts 
of thc [HOA] shall revert to the formula as set forth i n  the 
Ilcclaration and By-Laws of the [HOA] and as disclosed in the 
@fTering Plan of the [HOA]. 

The HOA’s By-Laws refer to the Declaration, which provides, in pcrtinent p i  1, as 
1.0 I Io \Vh. 

The [ HOA’s] Board of Directors shall., from time to time, but at 
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least annually, fix and determine the budget representing the siitii 
or sums necessary and adequate for the continued operation of the 
1 HOA] .... The Board shall determine i.he total amount required, 
incl tiding the operational items such as insurance, repairs, reserves, 
maintenance and other operating expenses, as well as charges lo 
cover any deficits from prior years and capital improvements 
approvcd by the Board. The total annual requirements and any 
supplemental requirements shall be allocated between, assessed to 
and paid by the Members as follows: 

Each Member shall pay a portion of said requirements the 
nuiiicrator of which shall be one (1) and the denominator of which 
shall be equal to the number of Homes on the Properties subject to 
this Declaration.. . .The [Sponsor’s] obligation for such assessments 
on iinsold Homes subject to this Declaration will be limited to the 
difference between tlie actual operating costs of the [HOA], 
iiiclucling reserves on the Common Properties and on Homes to 
which title has been conveyed[,] and the assessments levied on 
owners who have closed title on their Homes. In no event, 
however, will the [Sponsor] be required to make a deficiency 
contribution in an amount greater than it would otherwise be liable 
for i f 1 t were paying assessments on unsold Homes. 

The HOA’s Offering Plan also providcs that the spoiisor’s obligation lor 
assessmcnts 011 unsold homes is limited to the difference between the actual operating costs ol’ 
tlic IIOA and tile assessineiits levied on owners who have closed title on their homes, but in no 
cvciiL U J I I I  tlic sponsor be required to make a deficiency contribution in an arnount greater than i t  
would otliet-wise be liable for if it were paying assessments on unsold homes. 

In 1999, the HOA incurred a budget deficit in the amount of $3 1,462.00, whicli 
llic spoiisoi- p ~ d  under protest. In 2000, the deficit was $201,057.00, and the sponsor’s 
i i ic i i i i i i t ini  liability therefor was $182,148.00. Between 2000 and 2001, a substantial numbei- 01‘ 

iiiiits closcd, lcavtng the sponsor with only 4 unsold units after March 13, 200 1 .  Thus, thc 
s p o i i s o i ’ s  liability Tor tlie HOA’s budget deficits was limited to $19,105.27 in 2001; $1  5,084.00 
III 2004; $ 1  O,404.0O in 2005; $5,941 .00 in 2007; $1 8,708.00 in 2009; and $21,264.00 i n  20 I O .  It 
I S  iiiidispiited that the sponsor has not paid any budget deficiencies since 1999. 

‘I’hc deficiency claim is the subject of the plaintiffs first, fourth, and fifth C;ILISCS 

~ I ~ ~ i c ~ i o i i  and tlic defendants’ second and third counterclaims. The plaintiffs f-irst ca l ix  o f  act ion 
~ l l c g c \  ~ l i a t  I I K  ciefcndants breached the terms of the HOA’s offering plan, inter alia, by ltitliiig lo 
p i )  ~ l i c  ~ili)i-ciiicntioned budget deficits. The plaintiffs fourth cause of action alleges that 1hc 
tlc.lciidaiils brcaclied the 1997 agreement between the HOA and the sponsor by failing to pay Ihc 
~ i l b r c m c i ~ t i ~ ~ i i c ~ ~  budget deficits. The plaintiff‘s fifth cause of action alleges, inter alia, I h u t  the 
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dc.lcnd,iiit.; li-audulently represented in the offering plan and in the 1997 agreement that tlicy 
\ ~ o u l c l  p i y  their sharc of assessments and/or deficits levied by the I-IOA. The del‘cndants’ sccond 
countct-claitii alleges that the HOA breached its fiduciary duty to the sponsor by intentionally 
itillatttig its c\penses to maximize the budget deficiencies for the years in clucstioii. ‘I7ic 
dcfciid~rtits’ tliirtl counterclaim alleges that the HOA’s budgets for the years in clueslion wei-e 
lirlsc ‘itid m,de with intcnt to deceive the sponsor and induce it to pay budget delictts that WCIC 

iii[ciilioii,illy inflated by the HOA. The plaintiff motes, inter alia, for partial summary jiidgiiicnt 
011 its fit st m t l  lift11 causes of action insofar as they relate to the deficiency claim, for sirtiitnary 
1 utlyiiciit on its Court11 cause of action, and for summary judgment dismissing the defi-ndants’ 
second and I l i i t -d  counterclaims. The defendants cross move, inter alia, €or summary judgnxnl on 
thctt sccoiitl and third counterclaims, for sumniary judgment dismissing the plaiiitifl’s Ibiii-th 
c;itisc ol’nction, and Cor pai-tial summary judgment dismissing the plainti1f‘s first and fi It11 causcs 
o l ’x t to i i  insofar as they relate to the deficiency claim. 

’I’he plaintiffs fifth cause of action for fraud is duplicative of the first and fourth 
C;ILIS~S cir‘ictioii for hi-each of contract. A cause of action to recover damages for fraud may  not 
be niaintatnctl when the only fraud alleged relates to ,a breach of contract (Lee v Matarresu, 17 
A D ? d  5 3 0 ,  540). A cause of action will be found to sound in tort rather than iii contract only 
\I lien thc l e ~ ~ i l  relations binding the parties are created by the utterance of a filseliood, w i t h  
f~~iudiilcnt intent and rclimce thereon, and the cause of action is entirely independent of the 
conttxtu,i l  rclattons between the parties (Id.). The plaintiff does not allege that thc defend;unts 
iiiadc ;I niatcrial representation concerning an intention to perform a duty that was col latcral o r  
cvlt aiicotis to either the 1997 agreement or the offering plan. Accordingly, the fifth causc o f  
action for I i x i i c i  is dismissed insofar as it relates to the deficiency claim. 

Thc dcfendants’ third counterclaim also sounds in fraud. I n  an action to t~ccovcr 
ilainagcs lor J’i-aid, the plaintiff must prove a misrepresentation or material omission of fiict that 
\\:is llilsc and known to be false by the defendant, that was made for the purpose of inducing the 
l i l i i i i i t i  I’f[o rely upon it, justifiable reliance, and injury or damages (Lama Holding Co. v Smith 
U;iriiej, luc , 88 NY2d 413, 421). It is undisputed that the sponsor has not paid the budget 
dclictciictes lor the years 2000, 2001, 2004, 2005, 2007, 2009, and 2010. The defendants, 
tIiei.ctbrc, Iia\rc no t  established that they relied on the HOA’s budgets for thosc years o r  t h a t  they 
sul’lLrctl (Inniagcs as a result thereof. In the absence olf an actual pecuniary loss sustaincd as a 
direct rcsirlt oi’thc wrong, there is no actionable fraud or misrepresentation (Id. at 421 -422). 
Accordingly, the third counterclaim is dismissed. 

The cicfendaiits’ second counterclaim is for breach of fiduciary duty. A liduciary, 
III the c‘oiite\t of condominium management, is one who transacts business or hancllcs moncy or 
piopei-ty, \\htch is not his own or for his own benefit, but for the benefit oL‘anothcr person with 
\vlioiii lie st,intls in  a relation implying and necessitating great confidence and trust and a high 
degree oi‘goocl h i t h  (see, Caprer v Nussbaum, 36 AD3d 176, 192, citing Board of Mgrs. of 
1 J : i i n i ; i y  :it N. Iiills Condominium v Fairway at N. Hills, 193 AD2d 322, 325) .  Thus, (lie 
board 01‘ niaiiagcrs of a condominiuin complex owes a fiduciary duty to its unit  owners ( s c v ,  
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iClislikiii Y Board of Mgrs. of the 155 Condominium, Sup Ct, NY County, Dcc. 2, 2005, 
‘I’oliih, .I [ 2005 Wl ,  605095 11 at 4; see also, Caprer v Nussbaum, supm at 193; Board of 
Rlgrs. of‘ ITairways at N. Hills Condominium v Fairway at N. Hills, si4pl-c~ at 324-327). 
H o \ c  c\ cr, tlici-c is no fiduciary relationship between the sponsor and the condominiuni (Caprcr v 
Niisshaurn, , s i (p t - ( /  a t  191). 

Assuming that the HOA, as the manager of the Waterways condominitiins, owcs ;I 

Iitluciai‘~ du ty  lo the sponsor as a unit owner, the court finds that the plaintiff has l‘ailcd to 
eslal,li4i ;I bicacli oftliat duty. The proponent of a claim for breach of a fiduciary duly must, a1 
iiiiiiiiiiiiiii, eslablish that the offending parties’ actions were a substantial factor i n  causing iiii 

iclciilili:il,Ic loss ( S O P ,  Schiieider v Wien & Malkin LLP, 5 Misc 3d 101 1 [A] at * 17 [ m e t  cascs 
citcd tlicicin\). ‘1’1ius, tlie plaintiff must demonstrate that the breach was a substantial fiictor i i i  

c,iu.;ing tlic det;=ndant to sustain actual daniages (Id. at * 18-*20). The defendants allcgc that  tlic 
t10.4 hic,ichcci its fiduciary duty to the sponsor by inflating tlie E-IOA’s expenses for the years 
3000, 2001, 2004, 2005, 2007, 2009, and 2010, which maximized tlie budget delicits for wliicli 
tlic sponsor IS liable for those years. As previously discussed, it is undisputed that thc sponsor 
d i d  no1 pay tlic budgct deficiencies for the years in question. Thus, the defendants have not 
dcmonsti ated that they sustained actual damages as a result of the purported breach of liduciary 
c l u ~ j ,  Accoi diiigly, the second counterclaim is dismissed. The defendants may, however, asscrt 
hrcacli ell’ fielticiai-y duty as a defense to the plaintiffs first and fourth causes of action for hlcacli 
0 1  ix)iiti-ac‘t iiisoI’ar as they relate to the plaintiffs deficiency claim. 

‘I’hc court finds that the plaintiff has established, prima facie, its entitlcmciil to 
Iiicigiiiciit 
oppositioii thcreto and in support of their cross motion for summary judgment, the defendants 
coiiteiitl, iiitcr alia, that the HOA’s budgets for the years in question were not in  accordaiice w i t h  
tlic govei-iiiiig documents, that they violated basic accounting principles, and that thcy w w e  a 
bd-l’aitli and ciiscrimiiiatoiy attempt to “soak the sponsor.” The defendants contend thal the 
I IOA eniharkcd on a massive capital improvement campaign for the Bregnian units a i d  iiicurrcd 
olhct c\tt aorclinary eupenses without ensuring that sufficient fLinds were available, creating a 
bticlgcl delicit for which it seeks to hold the sponsor liable. For example, between 1900 and 
3004, thc 1 IOA rcplaccd all of the leaders, gutters, and soffits on the Bregman units, as well as 
tlic i o o l ?  ‘I he clelkndants also contend that the 1997 agreement relieves the sponsor ol‘aiiy 
1i ; i l ) i l i ly  lor tlic 13reginan units. Paragraph 7 of the 1907 agreenient provides, i n  pcrtinciit part, ;is 
IC) I I o\vs. 

;I matter of law on its first and fourth causes of action for breach of contiact I n  

‘I’hc LlHOA] acknowledges that the SPONSOR has no 
i-csponsibility for any of the previous actions of any prior 
SPONSOR to date. Accordingly, the SPONSOR has no obligation 
or liability with respect to any of the prior construction ofthe 
PR0. I  ECT, whether same be of the individual homes, the common 
arcas, the public improvements, the recreational facilities, thc 
inarina, etc., etc. The [HOA] hereby agrees to indeinriily and hold 
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Iiarniless the SPONSOR froin any arid all causes of action that may 
be brought by the [HOA] with respect to same. 

In opposition to the cross motion and in further support of its motion for siiniii1;iry 

~tirlgmciit, the plaintiff contcnds, inter alia, that the HOA’s budgetary decisions are protected hy  
llic business juclgnient rule and that, pursuant to the HOA’s by-laws, the HOA has fir11 discrctton 
to nial\c any additions, alterations, or improvements to the homes more than 7 years after the 
closing o1‘1he tirst uni t .2  

The court finds that the defendants’ interpretation of paragraph 7 u f  the 1907 
agt ccmcnt conflicts with the other provisions of that agreement and the Declaration, which 
ohligale tlic sponsor to pay its share of the annual assessments fixed by the HOA. No eiccption 
to h e  spoilsor’s obligation is carved out for the Bregman units. In fact, i n  a letter to a 
lioiiicowncr dated September 22, 2000, the sponsor acknowledged that the HOA’s assessments 
may properly include the cost of maintaining and repairing the Bregman units. I n  that lctter, 
StciIcn Klar  statcs, in pertinent part, as follows: 

The Offering Plan specifically provides that the maintenance of the unils is 
the responsibility of the Homeowners Association. In fact, i f  you loob at 
the budgets of the individual condominiums, the only substantive budget 
line item is insurance. Virtually all other costs of maintaining the 
conimunity are passed through the Homeowners Association. You are 
apparently objecting to a portion of your Homeowners Association 
;isscssnients being used to maintain buildings that are 13 years old. Not 
only is this the proper procedure by the Homeowners Association, but any 
attcmpt to specifically charge only those homeowners of the older units lor 
these repairs would be a violation of law. 

Se~~era l  homeowners inquired when they purchased homes froni us 
I ttliey were in fact to some extent subsidizing the repair of the 
older homes through a portion of their Homeowners Association 
assessments. We always answered in the affirniative and the 
buclgets showing these items were clearly disclosed in our Offering 
Plans. This situation is not as unusual as you may think and occurs 
fi-cqLiently when a portion of a project I S  constructed several years 
prior to the final completion of the project and there is one 
Association responsible for overall maintenance. 

As the plaintiff correctly contends, the business judgment rule prohibits judicial 
i n q n i i  i n l o  clccisiuns by cooperative and condominiu~n governing boards that are made 111 good 

- 
1-  

. I’lie partics agree that the first closing occurred more than 7 years before 2000. 
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l;u(li iiiid i i i  the excrcise of  honest judgment (see, Hochman v 35 Park West Corp., 293 AlXd 
0 5 0 ,  0 5  1 ,  citing Matter of Levandusky v One Fifth Ave. Apt. Corp., 75 NY2d 530, 538). 
Such clccisions include the manner and extent of repairs (see, Berenger v 261 West LI,C‘, 0-3 
AU?d 175, 1 S4), as  well as the board’s adoption of LL budget (see, Levine v Greene, 57 ALI3cI 
027,  028) As long as the board acts for the purposes of the condominium, within the scope ol‘its 
autlioi i(y a i d  i n  good faith, the court will not substitute its judgment for the board’s (Matter of 
\'arcs v Board of Mgrs. of Primrose Lane Condominium, 251 AD2d 674, 675, citing Matter 
of 1,ei andusky, . s i q M ) .  Absent evidence of bad faith, fraud, self-dealing, or other misconduct 
oii thc 1m-t ofthe board, judicial review of the reasonableness of the board’s action is forecloscd 
(Id ) 
h u t  ;I[ [lie same time permits review of improper decisions, such as when the challcngci- 
dciiioiistt atcs that the board’s action has no legitimate relationship to the welfare of the 
coiic(oiiiiiiiiiiii, deliberately singles out individuals for harmful treatment, is taken wilhout nolicc 
ot consicleration of the relevant facts, or is beyond the scope of the board’s authority ( S C C ,  hlatter 
of Ixvandushy, sips at 540). 

flitis, thc business judgment rule protects the board’s decisions from indtscrtmin:ite attack, 

‘The court finds that there is a question of fact as to whether the HOA deliberately 
siirgled o u t  the sponsor for hannful treatment and acted in bad faith when it adopted budgets lor  
the y c m  2000, 2001, and 2004. The record reflects that, during those years, the HOA macle 
capital iniprovcnients to the Bregman units, among ot,her things, substantially increasing the 
aiiioiiiit spcint, h i t  not budgeted, thereby increasing the budget deficiency for which the spotisor 
may  he Iiahle If, as the defendants contend, this was done in bad faith in order to “soak tlic 
spotim~,” I l ic I-IOA’s budgetary decisions for those years are not shielded from judicial scrutiny 
uiitler the business jiidgmeiit rule. Accordingly, the niotioii and cross motion are denied iiisoI‘ar 
as thcy seck siimmary judgment on the deficiency claim in the first and fourth causes of action 
[or the y c m  2000, 200 1 ,  and 2004. 

‘I’hc defendants have failed to establish their entitlement to jiiJgment as a matter 
o f  I‘in o i  to iliise a triable issue of fact with respect to the remaining years. The de:Eenduiits’ 
coiiclusoi y ; I ~ S C I  Lions regarding those years are insufficient to preclude application of tlic 
hiisiiiess ~iiclgnicnt rule Accordingly, the plaintiff is granted, and the defendants are denied, 
p i i  ti,iI sciiiiiiiat-y judgment on the first and fourth causes of action for breach of contract insolrir 
‘is they icl‘itc to the plaintiffs deficiency claims for the years 2005, 2007, 2009, and 201 0 fhe 
p l .u i i t i  1‘1’ is a\\,irclecl damages on those claims in the principal amount of $16,464.00 with tntcrcst 
fioiii tleccmbcr 3 1, 2005; $5,941 .00 with interest froni December 3 1,  2007; $1 8,708.00 wi th  
tntctcst Irom Deceinber 3 I ,  2009; and $21,264.00 with interest from December 3 I ,  2010 Eiitry 
o f  ;1 jiidgiiicnt thereon is held in abeyance pending detemiination of the remaining claims and 
couiitercluims (.,CY>, CPLK 3212 [e] [2]). 

‘T h c No i i  -I tit e rfe ren ce C 1 ai m 

fhc following facts have been taken from the meniorandiim decision of this court 
(Spiniici, . I . )  i n  Matter of Waterways Development Corp. v Town of Brookhaven Zoning 
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Board of Appeals and the Town of Broolthaven (Index No. 41985-09): 

In 1987, the Planning Board of the Town of Brookhaven approved a site p l a i n  
suliniit[ccl Iiy Bay Pointe Associates to construct the Waterways at Bay Pointc. Three years 
c;ii lici, the Town of Broolthaven Board of Zoning Appeals had granted an application by Bay 
I’oiiitc Associates for a height variance, enabling it to build three tluee-story buildinzs, relki-rcd 
lo <IS “iiiiil-riscs,” for the developnient. At the time t.he variance was issued, the Broolhvcii  
‘I’owii Code provided that the variances would lapse unless a building permit were issued and 
coiistruction startcd within one year. In 1985, Bay Pointe Associates filed an applicalion to 
e\tc‘iitl tlic duration of the variance to six years on the ground that, due to tlic s i x  of the pro j~c t ,  
coiistruction would not coniiiience within one year. After a one-year extension was granted, Bay 
Pointc Associates applied for a rehearing, which was also granted. On January 9, 1980, the 
Zoning f3o:ircl approved the height variance “for the life of the job.” 

Waterways Developnient Corp. (“Waterways”) took over in  1907, after Bay 
I’ointe i2ssociates’ bankruptcy. In March 2001 , the Building Department denied Waterways’ 
applications for building permits to construct the t lme rnid-rises. In 2003 and 2006, Watci-ways 
coiiiiiiciiccd scparate actions for a judgment declaring that the height variance Tor thc niicl-rises 
\viis valid lix tlic 11 Te of the project and that Waterways could proceed with construction wtlioiit 
liirlhcr approval from the Town. Both actions were dismissed. Following dismissal of the 
second ‘ictioii in 2008, Waterways again filed applications for building pennits to construcl tlic 
tlircc mid-rises for which site-plan approval had been granted in 1987. Those applications were 
tlenicci oii llic ground that height variances were required. Waterways then filed four applications 
with tlic Zoning Hoard, one cliallenging the Building Department’s determination that hcight 
v; i i  i,iiiccs were required for the niid-rises and the other three requesting such variances. Public 
lieu ingx were held i n  April, May, June, and July of 21009. They were attended by hundreds o r  
iwiclcii~s ti-om the Waterways community, the Peconic Baykeeper, and representativcs and 
mciiibci-s of local civic groups, who voiced their opposition to the project. By a decision tlatcd 
Scptcmbcr 1 0, 2009, the Zoning Board denied Waterways’ application challenging thc Bui Icltiig 
U C ~ M I  tiiicnt’s dctcmiination that height variances weie required for the mid-rises, finding that the 
Iiciglit \ ;ii-i:incc granted to Bay Pointe Associates in 1986 had expired. The Zoning Board also 
d e i i i d  [lie othcr flii-ee applications for such variances. 

Waterways commenced a hybrid declaratory judgment action and CPL,I< x t i c l c  7 5  
pmccccliiig to aiiniil the Zoning Board’s September 16, 2009, determination. In a iiiciiioi-;iiidiiiii 

ilccisinn tlatcd Dcceinber 3, 201 2, this court (Spinner, J.) found that the Zoning Board’s 
dctci i i i i i i i i t i o i i  \\;IS arbitrary and irrational. The court ,agreed with Waterways that the particular 
Yariaiicc si-niitcd to Bay Pointe Associates in 1986 was limited by its express terms to the “lik of 
Ihc ]oh.” Accordingly, the court declared the height va-iance issued on January 9, 1980, valid 
ml in full force, annulled the September 16, 2009, determination of the Zoning Board that 
U ’ ~ l e i - \ \ ~ a j s  must obtain a height variance for the three inid-rises; and remitted tlic matter bacli to 
the ‘Iowii Ibr the issuance of building permits for the mid-rises. 
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Paragraph 2 of the 1997 agreement between the HOA and the sponsor pi-ovirles ;IS 

li)llows 

The [HOA] recognizes that the SPONSOR has the right to 
coniplcte construction of the PROJECT in accordance with the 
approved site plan on file with the Town of Brookhaven and shall 
subject to the conditions herein descri,bed not interfere or otherwisc 
impede and/or disrupt the SPONSOR’S activities with respect to 
same. 

‘I’he dcfendants’ first counterclaim for breach of contract alleges that the 110A 
Iircachccl p~iragapli  2 of the 1997 agreement by embarking on a course of conduct aimed at 
impair in^ and disrupting Waterways’ construction of the three mid-rises. Specifically, the 
del’eiidatits contend that the HOA allowed its facilities to be used for meetings to organtte 
opposition to Waterways’ construction of the mid-rises, that the HOA sent letters to homeowners 
cncoutagitig them to write to officials opposing construction of the mid-rises, that the I IOA 
allowed 11s propcrty to be used for the posting of signs or leaflets opposing construction o f  the 
inid-i ISCS, and that the HOA retained an attorney to appear before the Zoning Board to opposc 
appi-o\ 111 ol the variances for construction of the mid-rises. The record retlects, inter alia, that 
Marc Sclinicticr, Esq., of Schnider Mitola LLP appeared at the Zoning Board’s public hearing on 
A l i i  I I 20 ,  2O(JO, on behalf of the HOA and testified in opposition to Waterways’ applications. I n  
I x t ,  x~t i ic  ol‘liis objections are reflected in the Zoning Board’s September IO,  2009, dccision. 

‘Ihc plaintiffs seventh cause of action alleges that the defendants’ first 
cowi~crc11;itni IS ;I SLAPP suit under Civil Rights Law 9 76-a, which was comnienced for the 
piit pose o f  intimidating, punishing or otherwise maliciously inhibiting the HOA’s free-speech, 
pctitioii, and association rights, and that the HOA is entitled to damages pursuant to Civil Rights 
I A U  5 70 ;I. Tlic plaintiff moves for suminaryjudgment on its seventh cause of action and for 
d i s m i s s a l  ol‘ thc del‘cndants’ first counterclaim. The defendants cross move for summary 
jcitlgnicnt 011 thcu- first counterclaim and for dismissal of the plaintiffs seventh cause of action. 

A SLAPP suit, or strategic lawsuit against public participation, is deliiiccl in Civil 

thc defendant 
I<ight I2aw $ 76-a ( 1 ) (a) as an action, claim, cross claim, or coiuiterclaiin for damages that i s  
hioii$r hy a pttbltc applicant or permittee and is materially related to any efforts 
to i -cpr t  on, coniment on, rule on, challenge, or oppose such application or permission 
((;iierrcro v Carva, 10 AD3d 105, 116). The anti-SL,APP provisions of Civil Rights Law 4s 
70-~ m t l  70-a wcrc enacted to protect citizen activists from lawsuits commcnced by wcl I -  
I i i imcd public permit holders in retaliation for their public advocacy (Id.) A finding that an 
 tio on I S  ‘I SIAI’P suit entails serious consequences to the plaintiff. A heightened standard of 
p[ool is iinposed upon the plaintiff to avoid dismissal of the action (Id.), and sunimary 1 udgmcnt 
n i l l  Ix giuitcci unless thc plaintiff can demonstrate that the cause of action has a substantial basls  
iii Iiict a i d  law or IS supported by a substantial argument for an extension, modification, or 
ievci-s~il ol‘ekisttng law (CPLR 3212 [h]). Moreover, defendants in SLAPP suits are glvcn it 

[* 9]



stalutoiy 1 ight ol’action to recover damages, including costs and attorneys’ fees, i f  the ~ c t i o n  is 
w i t l i o t i t  ‘I sulistantial basis in  fact and law and could not be supported by an argument I b i  a 
change in tlic law (Civil Rights Law 5 70-a [ l ]  [a]; Gherrero v Carva, siipvrr). Dcfcnd;ints iiiay 

i ccn\ ei otlicr coinpensatory damages upon an additiclnal showing that the action was coiniiicnccd 
01 coiitriiiicd for the purpose of harassing, intimidating, punishing, or othcrwise maliciously 
iiihihiting thc Iiee exercise of speech, petition, or association rights (Civil Rights Law $ 704 I I I 
1 I3 I ) .  m c 1  p i i i i i t i \ ie clamages if the action was coiiimenced or continued for the sole purpose 01’ 
l ia imi i ig  01 ~iitimidattng (Civil Rights Law 9 70-a [ l ]  [c]; Harfenes v Sea Gate Assn., I07 
MIX 3cl 047, (15 1 ). 

‘I’hc court finds that the defendants’ first counterclaim is a SLAPP suit w i t l i i i i  tlic 
iiicaiiiiig ol.(’ivil Right Law $ 76-a (1) (a). The couri. also finds that the defendants have mct 
their hti idcii of.ciemonstrating that the first counterclaim has a substantial basis i n  fact and law 
‘I lie dcl’ciiciaiils havc cstablislied that the HOA agreed not to interfere with or otliciwsc impeclc 
01- disi-up1 thc sponsor’s activities to complete construction of the project in  accordance w i t h  thc 
appiovcci sitc p1m on file with the Town of Brookhaven and that the HOA breached tliat 
agi-cciiiciit lip, iiitcr alia, sending their attorney to a public hearing to testify against the L maiiccs 
t1i:it ~ c i  c nccded for completion of the project. Moreover, the plaintiff” conclusory assertions 01‘ 
iii,ilicc ;II c iiisiiflicient to establish that the defendants’ first counterclaim was commenced or 
coiili iiticcl li~i tlic purpose of harassing, intimidating, or punishing the HOA. Accordingly, tho 
hi-ancli ol’tlie plaintiff‘s motion which is for summary judgment on its seventh cause of action 
.ind d is in i ss i i i g  the defendants’ first counterclaim is denied, and the branch of the defendants’ 
ci oss motion which I S  for summary judgment dismissing the plaintiffs seventh cause of  action I S  

y-illltcll 

’The court also finds that the defendants’ have established their entitlement to 
luclginciit ;IS ;I matter of law on the first counterclaim for breach of paragraph 2 of the 1007 
agi cemciit. In opposition, the plaintiffs raise a myriad of issues, only one of which ruses a 
t i  1,117le isst ic (11’ fact. Contrary to the plaintiffs contentions, the defendants do not seek to ciilorcl: 
p i i  ‘igi apli 2 against any of the individual members of the HOA, and the agreement itself clearly 
iiitlic,ites [Iiiit  i t  WIS duly adopted and ratified by the HOA. It is, therefore, binding upon thc 
1 IOA m i  ~ h c  mcnibcl-s of its board, including future members. The purported unlimi Led dur,itioii 
ol‘tlic 1007 agreement does not affect its enforceability since the agreement is in  writing ( s w ,  

(kiicral Ohligatioiis Law $ 5-701 [a] [l]). The plaintiffs reliance on the indemnification 
pi ovisioii\ ol’thc 1097 agreement and the offering plans is misplaced. Those provisions neilhct- 
clclinc i ior  l i m i t  the term “sponsor’s activities” found i~n paragraph 2. The plaintifTs claiin t h a t  
t l ic delay in constructing the Inid-rises is solely attributable to the sponsor and the ’Towii is bclicti 
b y  thc rccoi-ti, which clearly reflects that the delay was caused, at least in part, by the HOA’s 
oiyiositioii to llie project. The 1986 variance was ultimately found to bc valid and in  f i l l 1  Ihrcc. 
T l i c i - c l i ~ i  c, the pluintiff‘s reliance on its invalidity is unavailing. 

‘The plaintiff misreads Civil Rights Law 0 70-a (2), which provides that tlic riglit 
to Ijriiig a11 action thcreundcr can be waived only if il is waived specifically. Moreovcr, tlic 
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spoiiwr did not waive its right to enforce paragraph 2 by failing to seek injunctive reliel’. Waivcr 
I S  tlcliiicd ;IS the \/oluntary and intentional abandonnient of a known right (see, Bank of Am., 
N.*L \‘ 414 Midland Ave. ASSOC., LLC, 78 AD3d 746; 750). It may arise by cithcr iiii express 
aycciiiciit o r  by conduct or a failure to act evincing an intent not to claim the pu-porteil 
ad\ ankrgc (.cot, Golfo v Kycia ASSOCS., Inc., 45 AD3d 531, 533). A waiver is not created by 
ncgligeiicc, ovcrsight, or thoughtlessness, and cannot be inferred from mere silence (Id ). Tlic 
cotii I finds that the sponsor’s failure to seek injunctive relief, without more, is insuflicicnt to 
\vai’raiit tlic conclusion that the sponsor intentionally abandoned any of its contractual rights, 
incltidiiiS tlie right to sue for breach of contract. 

?’lit. plaintiff contends that the 1997 agreement is unconscionable. In  gcilcI-iIl, an  
iiiicoiiscioiiahlc contract has been defined as one that is so grossly unreasonable as to be 
tincnlbiccablc because of an absence o f  meaningful choice on the part of one of the parties 
logcflicr w i t h  contract ternis that are unreasonably favorable to the other party (Simar llolding 
Cot-p. v G N ‘ ,  S7 AD3d 688, 689). This definition reveals two major elements that have bcen 
lahelcci b y  commenkdors as procedural and substantive unconscionability (ld.). Thc proceclural 
clciinent coiicci-ns the contract-formation process and the alleged lack of meaningful choice. Thc 
sul,staiilive clcinent looks to the content of the contract per se (Id.). Unconscionability lias litlle 
appl icabi lity in the commercial setting because it is presumed that businessmen deal at arm’s 
length with rclative equality of bargaining power. The doctrine is primarily a means witli \\ihich 
lo  ptutcct thc coiniiiercially illiterate consumer beguiled into a grossly LinFdir bargain by a 
deceptive vciiclor or finance company (Master Lease Corp. v Manhattan L,imousine, I,td., I77 
AD2d S 5 ,  00) 

The plaintiff has produced no evidence regarding the contract-lbrmatioii process, 
alhough the record reflects that the HOA was represented by counsel i n  connection wi tli the 
iicxcrti,rlioo ant1 execution of the 1997 agreement. While the substantive element alone may be 
si1 f l ic icnt  t o  render the teniis of a contract unenforceable in some extreme cases, such cascs are 
the cxccption ( S C J C ,  Gillman v Chase Manhattan Bank, 73 NY2d 1, 2; Master 1,ease C‘orp. v 
Miii1h;Ittall I,iiiiousine, Ltd., sz~ppra at 89). The court finds that, consideriiig its commercial 
contcxt, ~~;ii;igi-apIi 2 of the 1997 agreement is not so outrageous and oppressive as to warrant ;L 
t i n c t  ins 01‘ nnconscioiiability irrespective of the contract-formation process (see, Gillriiaii v 
Chase h’Iiitlhiitta11 Bank, sz4ptu at 12; Master Lease Corp. v Manhattan Limousine, Ltd., 
5 f ( / ) / . I  1 ) 

Tlic plaint i f f  contends that the sponsor’s breaches of the 1997 agrccnient relicvcd 
tlrc 1 IOA 01. its obligation not lo interfere with the spo~isor’s completion of the project nnder 
p . u ; i y q h  2 ‘I’hc plainti fi‘ contends that the sponsor breached thc 1997 agreement by failing to 
p a y  the 11014’s deficiency claims and by failing to build two additional tennis courts ( ~ / m ) .  ‘I’lic 
dehichi i ts  contcnd in opposition that the HOA breached the 1997 agreement as early as 200 1 
and 1Iiat the p l a i n t i  Tf’has failed to establish the materiality of the sponsor’s purported brcxhcs. 

When a party has breached a contract, that breach may excuse the non-breaching 
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party l i  0111 l i i i - i l i a -  perfomiance if the breach is material. In such a case, the non-breachi~ig party 
I S  ciisclw gccl li-om performing any further obligations under the contract and may clecl to 
tci-min:itc ihc contract and sue for damages (Casita, I,P v Maplewood Equity Partners 
(Offshore) Ltd., 17 Misc 3d 11 37[A] at *7 [and cases cited therein]). Thus, the non-performing 
party I S  Iiablc for any breach of contract, but the otliei- party is discharged from fiirther 
pcrloi-mancc and is entitled to damages only when there is a inaterial breach (Metropolitan Natl. 
l3anli  \ Adelphi Academy, 23 Misc 3d 1132 [A] at 4c3). For a breach to be niaterial, i t  m u t  bc 
so suhstant~al thal i t  defeats the object of the parties iii making the contract. The breach mList go 
to tlic roo1 o f  the agreement between the parties (Id. at “4 [and cases cited therein]). ‘fhc 
clclci-niiii~riioti whether a. material breach has occurred is generally a question of h c t  ( I d .  at “3, 
citing Rcstatcmcnt (Second) of Contracts 4 241). In many disputes over failure of performancc, 
Imth partics kill to finish performance and the question is whether one of them isjiistilied in 
cioiiig so hy thc other party’s failure. Thus, the central problem is in determining which party is 
chargeable \vi[Ii the first iincured, inaterial failure of performance (Restatement [Second] of 
Contracts 9 237, Comnient h).  

In order for the defendants to prevail on the branch of their cross motion which I S  

lbi siirnniai-y~i~~lgrne~it on the first counterclaim, it must be clear that the I-IOA breached the 1097 
agrceniciit hcfore thc sponsor did and that the HOA’s breach rose to the appropriate levcl of 
nialci i,ility lo justify termination of the agreement ( c j ,  Bear Stearns Funding, Inc. v Interface 
Group-Nevada, Inc., 361 F Supp 2d 283, 291). The court finds that there are triable issues of 
l j c t  <is to who breached the 1997 agreement first and whether that breach was material. 
Accordingly, thc branch of the defendants’ cross motion which is for summary judgment on thc 
liist coun~crclaini IS denied. 

’I’he Tenn i s-Court Claim 

Paragraph 7 of tlie 1997 agreement provides, in pertinent part, as follows: 

[T Jhe SPONSOR agrees to install subsequent to the closing of‘ its 
60‘” u n i t  two additional tennis courts in the location and in 
accordance with the specifications set forth in Amendment 5 to the 
Offering Plan. 

The platntii‘fs third cause of action alleges that tlie sponsor failed to huild Ilic 
‘ilor-ciii~iitionc~l tennis courts, thereby breaching the 1997 agreement. The plaintiff niovcs I’or 
~xirt ial  stiiiimary I tidgnient on the issue of liability alleging that, although the 60’” unit  closed i i i  

3000, tlic tn o additional tennis courts still have not been built. h opposition, the defendants 
ha\ c in iscd ;I triable issue of fact. They acknowledge the obligation to build the two additional 
tennis coui-ts, b u t  contend that they cannot lawfully do so until an amended site plan IS  appiovecl 
by thc l’own, \vhich has been frustrated by the HOA’s opposition to the mid-riscs. Accordingly, 
lhc branch o f  the plaintiff‘s motion which is for partial summary judgment on the third C;ILISC 01 ’  
actloll I S  tlclllcd. 
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Steven Klar and the Klar Organizatior! 

‘I’hc defendants seek summary judgment dismissing thc complaint insof.ar as it I S  

assci-tcd cigainst Steven Klar, individually, and the Klar Organization on the groiincl tliat the 
I-ccord ctocs not support a claim for piercing the corporate veil. In opposition, the plaintiff argucs 
tha t  Stcvcn Klar  made false certifications in the offering plans, which do not require a piercing o f  
tlic corporate veil. Specifically, the plaintiff contends; that Klar’s certifications tilled to clisclosc 
Ihc Iiiiclget deficiencies that the sponsor owed to the HOA. 

One of’the primary and completely legitimate purposes of incorporating IS  to l i n i i t  

o i  cIiiiiiil:\tc the personal liability of the corporate principals (see, Matter of Goldman v 
( ’ b i t ~ ) ~ ~ ~ ~ t ~ ~ ,  44 AD3d 938, 939). Something more than the mere status of corporate officer milst 
exist bcfoi-e individual liability can attach (see, Worthy v New York City Housing Auth., 2 I 
AD3d 2S4, 288 [Toni, J.P., and Saxe, J., concurring]). The record does not reflect that Steven 
K l a r  \ v x  using Waterways Development Corp. for the transaction of his personal business, 
without rcgard to lormality, for purely personal rather than corporate ends (Id. at 287; Retropolis 
v 14“’St. Dev. LLC, 17 AD3d 209, 210). Moreover, contrary to the plaintiffs contentions, 
l i l ~ i ’ s  purported omissions from disclosures required by the Martin Act and the Attorncy 
(~ciici ~11’s iiiiplciiicnting regulations cannot form the basis for common-law causes of action 
agaiiisl tlic sponsor, its members and principals (see, Kerusa Co. LLC v WlOZ/515 Real Estate 
l , td .  Partnership, 12 NY3d 236, 245; see also, Hamlet on Olde Oyster Bay Home Owners 
Assoc., Iiic. v Holiday Org., Inc., 65 AD3d 1284, 1287). The Attorney General bears sole 
tcsi~onsihility for implementing and enforcing the Martin Act, and there is no private right of 
xtioii thereunder (Kerusa at 244). Accordingly, the complaint is dismissed insofir as i t  IS  

;ISSUI tcd against Steven Iclar. 

The record reflects that the Klar Organization is merely a trade name, which has 
110 scpmlc  j lira1 existence and can neither sue nor be sued independently of its owner (JW, 
14ii:i\liisuou v Fultori Street Pub, 133 AD2d 796, 797; Provsty v Lydia E. Hall  Hosp., 01 
AD2tl O S S ,  0 5 9 ,  tr fJ i f  59 NY2d 81 2). TIILK, the plaintiff may not maintain an action against 11, 
mf tlic complaint is dismissed insofar as asserted against the Klar Organization. 

Declaratory Judgement 

Both parties seeks summary judgment on the eighth cause of action for 
ilccI;iI-atoi 1’ relicl~. The eighth cause of action is duplicative of the fourth cause o f  action for 
I~r-c~icI~ ol’tlic I097 agreement and the seventh cause of action for damages under Civil Rights 
t a\\ 9 ~ ’ O - L  

As a gcneral rule, a court should not enlertain an action for declaratory judgnicnt 
when thci-o is no necessity for doing so (Holtzman v Supreme Court of the State of New York, 
152 A112d 724, 725). A declaratory-judgment action i s  generally appropriate only when ;I 

conventioiial form of remedy is not available. When alternative conventional rornls of rcmedy 
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:ire acrailiihle, resort to an action for declaratory relief is generally unnecessary and should not be 
ciicouragccl I t  IS ~iniiecessary when an action at law for damages will suffice (see, Bartlcy v 
\Vale11 tas,  78 AD2d 3 10, 3 12; see also, Olsen v New York State Dept. of Envtl. 
C‘onservation, 307 AD2d 595, 596). 

The essential nature of tlie plaintiffs claims under the 1097 agreement and Civil 
Rights l , a ~  \\ 70-a is the recovery of monetary damages. Tlie declaratory relief reqitcstetl i i i  the 
cigiilh caiisc ol‘action IS  clearly incidential to the monetary relief requested in the fourth and 
sc\ cnth C;ILISCS o1‘actioii (Id.). Since neither party is entitled to declaratory relief, the branclies ol 
the iiiolioii ui ic l  cross motion which are for summary judgment declaring the rights of the parties 
LIIT dciiietl, uitl thc eighth cause of action is dismissed. 

The 1997 agreement provides that, in 1he event of any litigation i n  coiijunction 
thcrc\\ ith, tlie prevailing party shall be entitled to recover its reasonable attorneys’ fccs against 
the otlier party. Tlie sixth cause of action and tlie fourth counterclaiiu seek to recover allorncys’ 
l’ccs p i i i u a i i t  to the 1997 agreement. The plaintiff moves for summary judgment on ik siuth 
c,iiisc 0 1  ‘ictioii and for dismissal of the defendants’ fourth counterclaim. The defcncluits cioss 
i i ioc c hi- summary judginent on their fourth couiiterc him and for dismissal of the plainti 1’1’s 
siytli c;iitsc or‘xtion. 

Since neither party has prevailed on the breach-of-contract claims iindcr tlie I097 
agccuicnt, thc court declines to award summary judgment to either on tlie issue of legal fees. 
Accordingly, the branches of tlie motion and cross motion which are for summary judgiiienl on 
tlic si\tli C;ILISC of action and the fourth counterclaim are denied. 

C‘onc 1 us ion 

‘The motion and cross motion are denied insofar as they seek siiiiiiiiiiry j tidgment 
oii t l ic t le l ic iency claim in the first and fourth causes of action for the years 2000, 200 I ,  and 
2003 The plainti ff IS  graritcd, and the defendants are denied, partial siiiiiiiiary jiidgnierit on thc 
lii-sl and fourth causes of action for breach of contract insofar as they relate to thc plaintiffs 
dclicicnc) c l a i m s  for the years 2005, 2007, 2009, and 2010. The plaintiff is awarded datnages on 
tliosc cILiiiiis I I I  the principal amount of $16,464.00 with interest from December 3 I ,  2005; 
$5,041 00 \villi interest fi-om December 31, 2007; $18,708.00 with interest fi-om Dcccinbct- 3 1 ,  
2 0 0 0 ~  . ind $3 I,364.00 with interest from December 3 1, 20 10. Entry of a ~udgmcnt thereon IS 

held I I I  abcyance pending determination of the remaining claims and counterclaims ( s w ,  C‘I’LR 
1212 [ e ]  [ ? I )  

‘The branch of the plaintiffs motion which is for partial summary judgncnt on tlie 
t l i i i t l  c ; i i i x  ol‘aclioii for breach of contract for failing to build two additional tennis courts IS 

clcnletl 
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The branch of the plaintiffs motion which is for partial suiiiniary judgment on Ihc 
filili C'ILISC ofuction for fraud insofar as it relates to the deficiency claim is denied, and the 
hi-ancli o1'the dcf'endant's cross motion which is for partial summary judgment dismissing the 
lilili c;iiisc oi'uction insofar as it relates to the deficilzncy claim i s  granted. 

'I hc motion and cross motion are denied insofar as they seek summary judgtnctit 
oti Ihc stltli cause of action and the fourth counterclaim for attorneys' fees. 

Thc lmnch of the plaintiffs motion which is for suinniary judginent on its 
sc\,ctitli c;iiisc o f  action for damages under Civil Rights Law 4 70-a is denied, and  the branch of' 
tlic dulixdants' cross motion which is for summary judgment dismissing the seventh cause o f  
'lctioll IS ~1~1nIcd. 

'Thc motion and cross motion are denied insofar as they seek sumniaryjiiC1gtiiCiit 
on [lie cighth cause of action for a declaratoryjudgment, and the eighth cause of action I S  

dismissctl on the court's own motion. 

'I'he motion and cross imtion are denied insofar as they seek summary j udgmcnt 
011  tlic iirst counterclaim for breach of the non-interference clause of the 1997 agreement. 

'I'he branch of the defendants' cross motion which is for summary judgmcnt 011 

[lie ssccoiid coiintcrclaiin for breach of fiduciary duty is denied, and the branch of the plaintiff's 
motion which i s  for summary judgment dismissing the second counterclaim is granted 

'I'hc branch of the defendants' cross motion which is for summary j udgnienl on 
thc third counterclaim for fraud is denied, and the branch of the plaintiff's motion which IS lor 
suinmary juclgment dismissing the third counterclaim is granted. 

'rhe branch of the defendants' cross mstion which is for suinmary judgmciii 
dIsiiilsbing ~ l ic  complaint insofar as i t  is asserted against Steven Klar and the Klar Organm~tion is 
y a11Lcd. 

J.S.C. 
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