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JOAN B. LOBIS, J.5.C.: -'. }2 NEW YORK

\GOUNTY CLERKS OFFICE
Defendants Martin J. O’ Malley, .D., and Foot and Ankle Orthopaedic Surgery,

P.C., move for summary judgment pursuant 'to Rule 3212 of the Civil Practice Law and Rules.

! . .
Plaintiffs Marylin Morrissey and her husbandf Roland Konicke, have sued the Defendants, alleging

medical negligence and lack of informed consent. For the following reasons, Defendants’ motion

is denied.

B il T —

Marylin Morrissey began experiencing foot pain in the spring of 2007. She is a
registered nurse and a long»elistance rurmer 3 On July 17, 2007, she consulted with Dr. Martin J.
O’Malley, who isaNew York-licensed, orthglzeedic surgeon. Based on his physical examination and
x-tay of the left foot, he recommended‘ tfhat Ms. Morrissey undergo a modified McBride
bunionectomy w1th proximal metatarsal osteotomy Ms. Momssey signed a consent form, and the
procedure was performed on July 23, 2007, atathe Hospital for Special Surgery At follow up visits,

in August and September of 2007 and January 2008, x-rays were taken of the foot.
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In February 2008, Ms. Morrissey complained of pain under the ball of her left foot.
She began treatment with Dr. Matthew Kassriove. In meeting with Dr. Kassnove, Ms. Morrissey
related that she had been running 30 miles per.week before her July 2007 foot surgery, but now she

only ran 15 miles per week, with pain. Dr. KéQSnove recommended orthotics and continued treating

Ms. Morrisey through 2009.

Plaintiffs filed this action in January 2010, They allege in pertinent part that
Defendants engaged in medical malpractice in treating Ms. Morrissey’s left foot and that there was

lack ofinformed consent. The action against the Hospital for Special Surgery has been discontinued.

In moving for summary judgment, Defendants contend that there are no material
issues of fact. They claim that Defendants did. not deviate from accepted standards of medical care.
Nor did their conduct cause Ms. Morrissey’s injuries. In support of the motion, Defendants submit
the expert opinion of Dr. Philip A. Robbins, a New York-licensed physician, who is a Diplomate of
the American Board of Orthopedic Surgery. In preparing his opinion, Df. Robbins reviewed among
other things the post operative x-rays. He obines that Dr. O’Malley achieved an excellent surgical
result and that Ms. Morrissey’s injuries are not related to the surgery but rather to her running. Even
if there were lack of informed consent, he opines that the surgery is not the proximate cause of Ms.

Morrissey’s alleged injuries.

In opposing Defendants’ motion, Plaintiffs submit the expert opinion of Lawrence
P.Horl, D.P.M. Dr. Horl is a New York-licensed podiatrist and a Diplomate of the American Board
of Podigtric Surgery. In preparing his opinion, Dr. Horl examined Ms. Morrissey and reviewed the
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x-rays and other medical records and deposition transcripts in this case. He opines that the
Defendants’ care and treatment of Ms. Morp'sscy deviated from proper standards of care and
proximately caused her injuries. Specifically, he opines that Ms, Morrissey’s foot pain is caused by
the screws that were installed during her July 2007 surgery. The bunionectofny involved a long cut
in the bone in which three screws were inserted to fixate the bone. Dr. Horl contends that the screws
were negligently inserted. He argues that the first and second screws were too long and extend too
far beyond the plantar cortex of the metatarsal. The first screw, in his view, particularly extends well
beyond the bond and into Ms. Morrissey’s:. tissue by several millimeters, beyond acceptable
stmd&ds. The deviation is visible on the post-operative x-rays. He criticizes the extension of the
screw heads into the extensor tendon. Inaddition to using screws that were too long, Dr. Horl opines
that Dr. O’Malley failed to countersink the tﬂiee screws that he did use: the heads sit too high off

the top of the metatarsal, irritating Ms. Morrissey’s extensor tendon. Dr. Horl was able to feel the

tips and heads of the screws in examining Ms. Morrissey. He recommends that she have the screws

[

removed,

It is “a cornerstone of New York jurisprudence that the proponent of a motion for summary
judgment must demonstrate that there are no material issues of fact in dispute, and that [the movant]
is entitled to judgment as a matter of law.” Ostrov v. Rozbruch, él A.D.3d 147, 152 (1st Dep’t
2012). In a medical malpractice case, to establish entitlement to summafy judgment, a physician
must demonstrate that he did not depart from accepte& standards of practice or that, even if he did,
he did not proximately cause injﬁry to the patient. Roques v. Noble, 73 A.D.3d 204, 206 (1st Dep’t
2010). If the movant meets this burden, then the opposing party must proffer evidence sufficient to
establish the existence of a material issue of fact requiring a trial. Ostrov, 91 A.D.3d at 152,
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This Court finds that summary judgment is not warranted as genuine issues of material fact
remain regarding Defendants’ treatment of Ms. Morrissey. Even assuming Defendants have
established a prima facie case of entitlement to summary judgment througﬁ the submission of their
expert opinion, Plaintiffs have rebutted that pre%umption. In their bill of particulars Plaintiffs alleged
that Defendants used improper technique and methodology in performing Ms. Morrissey’s foot
surgery. They specifically allege that the Defendants negligently used screws that resulted in
complications and constant pain. Additionally, Plaintiffs allege that Defendants failed to inform Ms.
Morrissey “of using pins and internal fixation devices.” Plaintiffs’ expert, citing post-operative x-
rays and medical records among others, details how in his opinion Defendants negligently treated
Ms. Morrissey, including negligent insertion qf the screws, and opines that the treatment caused her
injuries.' These disphtes between the parties’. experts create genuine issues of material fact for the

jury to determine, Accordingly, it is

ORDERED that Defendants’ motion for summary judgment is denied; and it is further

ORDERED that counsel Fpelr ta Etrnonfex%cc on March 26, 2013, at 9:30 am.

Dated: MarchZf 2013, MAR 112013
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'In their reply, Defendants contend that under Section 202.17(b)(1) and (h) of the New
York Civil Rules and Regulations Plaintiffs’® expert opinion should be precluded because ‘
Defendants have not been provided with any medical report relating to Dr. Horl’s examination of
Ms. Morrissey. To the extent any such report has been created, preclusion is not warranted since
the papers show ample alternative bases for the expert’s opinion, including post-operative x-rays
and other medical records. Shichman v. Yasmer, 74 A.D.2d 1316 (1st Dep’t 2010).
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