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TQCNNEiE]V 341172013

~SUPREME COURT OF THE STATE OF NEW YORK o NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN s PART R
‘ o Justlce ' RN i

RAMON CHECO and JUSTA CHECO

, INDEX NO: £ 102219/10
 Plaintiff, | ‘ ‘
- against- ' MOTION'SEQ. NO. 003 - -

SENTRALLE CONSTRUCTION CORPORATION,

Deferidant.

The following papers, numbered 1to 3, were read on this motion by defendant for summary

judgment pursuant to CPLR 3212, X
a% - | PAPERS NUMBERED:

Notice of Motion/ Order to Show Cause — AfFa \ hﬁblts : 1

Answering Affidavits — Exhibits (Memo) . 2.'6\% Oy 2

Replying Affidavits (Reply Memo) MAR \ K ' 3

Cross-Motion: || Yes 1 N%“\QSO fin )
GOU“N 0 "\;'Vf"w: o

This is an actlon for personal injuries allegedly sustalned by Ramon Checo (plalntlff) and
his wife Justa Checo derivatively, on December 31, 2009, when he shpped and‘fell on premlses \
located at 810 Yonkers Avenue, Yonkers, New York, commonly known as Yonkers
Raceway/Empire City Casino..-The plaintiff, who was an efnployee of Yonke‘r‘s Receway, claims\ \
that he slipped on anaccumulation of snow and ice. The defendant Sentrale Censtrucﬁqn ‘
Corporation (Sentralej is‘a“sn‘ow re‘moval contractor that wes hired by Yonkers Race‘way te ,
clear snow from certain epecified portions of the premises. Plaintiff alleges that Senirale was
negligent in failing to adequately remove or renqedy the snow and icy condition upon W‘hich he
fell. Now before the Court is a motion by Sentrale for summary judgment, pursuant to CPLR
3212, dismissing the complaint. Plaintiff is in opposition to the mofion. \ o

BACKGROUND

The complaint alleges that on December 31, 2009, plaintiff was ceused .to slip end fall

on snow and/or ice at Yonkers Raceway. ‘At the time of the accident r:)laintiﬁ’c worked for

Yonkers Raceway in the housekeeping department (Affirmation of Lelia Cardo, Esq. [Cardo
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Aff.], Exhibit D). He works fwe days a week from Wednesday through Sunday, from 2 a. m to '

10 a.m. When amvmg ator leavmg work, the plaintiff entered the buudmg through a lower level L

asphalt ramp that was used excluswely by employees (id.). On the date of the aooldeht the
plaintiff had just exited a van and was walking down the ramp towarde the buiiding so that he
could clock out and leave at the end of his shift (id.). Plaintiff mai’ntains”that he took sik to ten
| sfeps before he slipped,ahd'fell on snow. There was no.debris on the’ rah"\p‘and it wae not- .
cracked or broken (id.). !

Af the time of the accident, there weré six to seven ihohe_e of’snow oh the ramp, ahd
plaintiff testified at his depoeitioh that it had been snoWing since prior to his re'porting to WOrk‘et
2 a.m. on that day, and the:storm was still.in progreSS at the time of h|e accident (/d) Between
2 a.m. and 10 a.m; on the date of the aooident no one had shoveled or plowed the area from
the time he arrived at 2 a.’m. until the time of the accident (id.). |

Sentrale wae an outside srow removal contractor hired to clean cer’caih deeig'nated
areas of Yonkers Raceway (Cardo Aff,, exhibitE)‘ On the day of the acoident, ’Sentrale was
called to Yonkers Raceway at’8 a.m. to perform snow removal byut, allegedly because of the
poor weather, the cfew did not arrive at the Raceway untii 10 a.rh. y(id.)’. The pafties do-not
dispute that Sentrale had hbt‘pe‘rformed any snow removal at the site prio'r to the_plaintifff’s fall ,
Sentrale goes to the site only Wheh called by Yonkers Raceway, it does not go with"an‘y regularﬂ‘v
frequency and is not permitted\to go-to the site unless it is called (id.)..’ Sometimee,’ Yonke're B
Raceway would do its own snow removal with its own crew. Additionally, Sentrale has the
responsibility to remove Snow and ice only from certain designated areas of the casino and
Yonkers Raceway reserves the maintenahce of certain areas to its own crew. The speoiﬁc”
areas assigned to Sentrale are detalled in a written scope of work prepared by Yonkers
Raceway's Director of Operations (id., exhnbnts E, G, H).

Sentrale moves for summary judgment dismissing plaintiff's complainf, on ’the grounds |
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that it owed no duty to the injured plamtlff and thus cannot be held hable for negllgence

Sentralle claims it did not create or exacerbate any risk or defectlve condltlon nor dld it cause e
plaintiff to detrimentally rely on its removing the snow and ice from the ramp. . ‘Sentra‘le also
argues that it lacked a comprehensive and exclusive obligation to maintain the property and
therefore can not be held liable to the plaintiff. Finally, Sentrale argues that it hed ﬁo duty to
Eemove snow while a storm was still in progress. |

Plaintiff argues that the motion should be denied because there ie a question of fect as
to whether there was a storm in progress at the time of the accident and a'lse as to whether
Sentrale owed a duty to the plaintiff |

STANDARD

Summary Judqment

Summary judgment is a drastic remedy that should be granted only if no triable issues of
fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect |
Hosp., 68 NY2d 320, 324 [1986] Andre v Pomeroy, 35 NY2d 361, 364 [1974]) The party
moving for summary Judgment must make a prima facie showmg of entltiement to judgment as
a matter of law, tendering sufficient evidence in admissible form demonstratlng the ab‘se’nce of
material issues of fact (see W/negréd v New York Univ. Med. Ctr., 64 NY2d. 851, 853_ [19851;-
CPLR 3212[b]). A failire to make such a showing requires denial of the motion, regardleee of
the sufficiency of the opposing papers (see Smalls v AJl Indus. Inc., 10 NY3d 733, 735 [2008]5.
Once a prima facie showing has been made, however, “the burden shjfts to the nonmoving
party to produce evidentiary proof in admissible form sufficient‘fo establish the existence of
material issues. of fact that require a trial for resolution” (Giuffrida v Citibank Corp.‘, 100 NY2d
72, 81 [2003]; see also Zuckerman v City of New York, 49 NYQd 557, 662 [1980]; CPLR
3212[b}). |

When deciding a summary judgment motion;, the Court's role is solely to determine if
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any triable issues exist, not to determine the merits of any such issues (see Silman v Twentieth

Century-Fox Film Corp., 3 NY2d 395, 404 [1957]). The COurt"Viev’ys‘the gevi‘dénc;e:in the ‘I‘i‘g‘ﬁ\t 4
most favorable to the nonmo’ving party, and.gives the nohmox}ing bafty tﬁé benefit Qf all
reasonable inferences that can be drawn from the evidence (see NeQri v Stop & ’ShOp, Inc., 85
NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable issue, summary
judgment should be denied (see Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 f1978]),

Itis well established that a defendant can‘ only be held Iiablé for negligehdé if it owed a
duty of care to the ihjured party (see _Esp)’na/ v Melville Snow Contr., Inc., 98 NY2d 136, 138
[2002]; Darby v Compagnie Natl. Air France, 96 NY2d 343, 347 [2061]). A duty ‘can arise from
a contractual relationship but a contractual obligatioﬁ standing alone generally will not give rise
to tort liability in favor-of a third party (Espinal; 98 NY2d at 139). Mbre specifically, a snow, -
removal contractor's contractual obligation will not gi‘ve rise to tortliability in fav‘or‘of third parties
unless: (1) the snow removal contractor, in failing to exercise reasonable care in the
performance of its duties, launched a force or instrument of harm; (2) the plaintiff de’trimentally;
relied on the continued performance of the snow removal oontr\actOr’sduties; or (3) the snow
removal contract has entffely displaced the landowner’s duty to safely maintain tHe premisés
(see Espinal 98 NY 2d at 140; Bicke/man v Hérri/l Bowling Corp.; 49 AD3d 578, ‘579~[2nd‘ Dept
2008]); Castro v Maple Run Condominium Assn., 41 AD3d 412, 413 [2nd Dept 2‘007])

Storm in Progress

In New York, there is no duty to remo;/e snow caused by a storm while the sto_‘rm is in
progress, and the duty does not commence until a reasonable time after the storm has ended
(P/'ppo v City of New York, 43 AD3d 303, 304 [1st Dept 2007]; see also Thompson v Menands
Holding LLC, 32 AD3d 622, [3d Dept 2007] [defendants entitled to summary judgmeht Where |
plaintiff fell in an icy parking lot during an ongoing ice storm]; Baum v Knoll Farm, \259 AD2d
456 [2nd Dept 1999]). This is known as the “storm in progress” ﬁefense (PoWe// v MGL Hf//s_/de
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 Assoc., L.P., 290 AD2d 345, 345 [1st Dept 2002]). Where the evidence in the record is clear

that the accident occurred whrle the storm was st||1 in progress defendants rnay avan b
themselves of the ruIe as a matter of law (id.). Evidence of a storm in proyeespresents a
prima facie case for dismissal (id.). | | T \‘
DISCUSSION

In its initial mo‘uon papers, Sentrale has demonstrated its pr/ma facie’ entrtlement to ‘
summary Judgment Sentrale has estabhshed that the contract was. not 2 comprehensrve and
exclusive property rnamt_enanc_e oblrgatron intended to drsplace Yonkere_ Raceway’s d_uty‘ to
maintain thepremises ina reasonab‘ly safe condition (see Castrd 41 AD3d at 413 Cochrane v
Warwick Assoc., 282 AD2d 567,568 [2nd Dept 2001k];‘\P‘av/ovich v Wade Assac.; 274 AD2d
382, 383 [2nd Dept 2000]). Th‘e fact that Yonkers Raceway reeerved the rrght,‘fo rern‘ove s'_now
and ice, as well as sanded and ‘saifed the premises and also eupervieed éentrale‘s '
performance, establishes that there was not a comprehensive and exc|‘u‘sive property
maintenance obligation that displaced all of the safety related cbligations of Yo'nkere Raceway;
(see Torella v Benderson Deve/opment Cc., Inc., 307 AD2d 727 [4th Dept 2003]; ‘\Kozak v

Broadway Joe's , 296 AD2d 683 [3rd Dept 2002]).. Sentrale also establiehed that the‘ injured |

~plaintiff did not detrimentally rely on the continued performanc‘e\‘of Sentrale‘eicontractual duties.

Sentrale was not responsible for remcving the snow and ice unless and’unt\il it was called to the
property by Yonkers Raceway and tne plaintiff testiﬁed that he wae f\ully\ aware' f\n'at the area
had not been shoveled prior to his walking down the ramp (Cardo Aff.; exhibit D)Q JFcr the same
reasons, there is no evidence that‘Sentrale created or exacerbated any risk or defective
condition or launched a force of harm. Sentrale did not begin snow remova) operation-until
after the plaintiff's accident. ‘Additionally, given that the sto‘rm Was‘etminbrog‘rese duri’ng |
plaintiff's accident, Sentrale had no duty to commence snow removal operation untilka \

reasonable time after the storm had dissipated (see Smith, 50 AD3d at 500; Powel, 290 AD2d
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at 345 ["evidence of a storm in progress prasents a prlma facre case for drsmrssai ]

In opposition to the motlon plalhtrff suggests that the motlon should be denled because L :‘

there are question of fact as to whether the storm was still.in progress at the \t‘lme of th‘e ‘
accident and whether Sentrale owed a duty to the pléihtif‘f‘to remove the show ahd ic'e\‘frorh the
ramp. There is no question that a storm was still in progress given that the plaintiff. himself:
testified that it was snowing at the time of his fall, and that it had been snowing since prio‘r to his
reporting to work at 2 a.m that day. There are also photographs taken b)" YonkersRéCeway
and introduced at their deposition that shOV\r snow falling while the plaiht‘iff was ‘being attended
to by EMS personal (id., exhibits D, L). Plaintiff does not offer ény evidence which reb’uts‘ the
showing that snow was still falling at the time of his accident.. Since thereis no d,uty to remove
snow while a storm is in progress (see Pippo, 43 AD3d at 304); Sentrale’ s mo’uon for summary
judgment should be granted. | |
Additionally, Se‘ntra|é' as a snhw'removal contraétor did not owe a duty to \fhé injured
plaintiff, who was a third party not in privity of contract with Sentralé. ‘The plaihtihc claims the
accident happened because Sentrale showed up at the sité twé hours Iat.e’and thus failed th
remove the snow and ice from the ramp before the plaintiff's fall This c'iéim, even if true; is |
com‘pletely immaterial. There.is nothing in the cohtract betweén Sentrale and ‘Yoh‘k‘ers‘ :
Raceway which mandates a partlcular response time ahd even if there were such a prowsron it
would not confer any benefit upon the plaintiff who was a stranger to the agreement Sentrale
did not take any action which created or exacerbated any risk or defective condition. " As
detailed above, Sentrale did not begih snow removal at the location of thé,acci‘dent until after
the plaintiff's accident occurred: Thé fact that Sentrale was not onsite When‘the acc‘idenf o
occurred hardly can bé sairi tr) have created an unreasonable risk of harm or e‘xaperbét‘ing‘ the |
risk to the plaintiff. ‘
While the plaintiff"s counsel speculates that there may have beenice underhéaththe
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“snow which Sentrale fanled to remove durmg a prevrous storm such an assertlon ls mere

speculatuon and cannot be used to defeat a motlon for summary Judgment (see Zuckerman 49

NY2d at 563). ACCOrdlngly the motlon for summaryjudgment is granted and the complalnt |

dismissed. | | e |
CONCLUSION

For these reasons and upon the foregding paperg, itis,

ORDERED that defendant's h'lotion for summary judgment dismiséing the cbrﬁplaint is
granted, and the cbmplaint is dismissed ‘in‘ its entfrety with costs to’defendant, as taxed by the \
Clerk of the Court upon sui:‘)rfhissio‘n of-an appropriate bill of costs; ‘and it is further,

ORDERED that défendan’t“is‘directed to serve a cdpy of this Order,’with Npiibé of Entry,
upon the plaintiff and upon the‘.CIerk of the Court who is directed to enter ju‘dgm‘emt‘ 'aoCordi‘ngly,

This constitutes the Décisibn and Order of the Court.

I'-“I_LED

PAUL WOOTEN J S C.
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