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SCANNED ON 311112013 

SENTRALLE CONSTRUCTION CORPORATION, 

Natice of Motion/ Order to Show 

Cross-Motion: 1-1 Yes 

This is an action for personal injuries allegedly sustained by R 

his wife Justa Checo derivatively, on December 31, 2009, when he slipped and 

Corporation (Sentrale) is a s 

3212, dismissing the complaint. Plaintiff is in opposition to the motion. 

BACKGROUND 

on snow and/ar ice at Yonkers Raceway. At the time of the accident pl 

Yonkers Raceway in the housekeeping department (Affirmation of Lelia Cardo, Esq. [Ca 
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called to Yonkers Raceway at 8 a.m. to perform snaw removal but, allegedly because of the 

poor weather, the crew 

dispute that Sentrale ha 

Sentrale goes to the sit 

any snow removal at the site prior 

frequency and is not permitted to go to the site unless it is called (id.). Sometimes, 

Raceway would do its own snow removal with its own crew. Additionally, Sentrale has the 

responsibility to remove snow and ice only from certain designated areas 

Yonkers Raceway reserves the maintenance of certain areas to its own crew. The specific 

areas assigned to Sentrale are detailed in a written scope of work prepared by 

Raceway's Director of Operations (id,' exhiblts E, G, H). 

Sentrale moves for summary judgment dismisslng plaintiff's complaint, on the grounds 
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therefore can not be held liable to the plaintiff. Finally, Sentrale ar 

remove snow while a storm was still in progress. 

Plaintiff argues that the motion should be denied because 

to whether there was a storm in progress at the time of the accide 

Sentrale owed a duty to the plaintiff 

STAN DA R D 

Summarv Judsment 

Summary judgment is a drastic remedy that should 

fact exist and the movant is entitled to judgment as a matter of la 

Hasp., 68 NY2d 320, 324 [ A  9861; Andre v Pomeroy, 35 NY2d 361, 36 

moving for summary judgment must make a prima facie showing 

a matter of law, tende 

material issues of fact 

CPLR 3212[b]). A failure to make such a showing requires denial of the motio 

the sufficiency of the opposing papers (see Smalls v AJl M u s .  I 

Once a prima facie showing has been made, however, “the burd 

party to produce evidentiary proof in admissible form sufficient t 

material issues of fact that require a trial for resolution” (Giuffrid 

72, 81 [2003]; see also Zuckennan v City of New York, 49 NY2 

321 2[b]) 

ce in admissible form demo 

New York Univ. Med. Ctr, 

When deciding a summary judgment motion, the Court’s role is solely to determine if 
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any triable issues exist, not to d 

Century-Fox Film Corp NY2d 395,404 

most favorable to the nonmoving party, an 

reasonable inferences that can be drawn from the evidence (see Negri v Stop & Shop, Inc., 65 

NY2d 625, 626 [ISSS]). If there is any doubt as to the existence of a triable issue, summary 

judgment should be denied (see Rotuba ,Extruders, Inc. v Ceppos, 46 

It IS well established that a defendant can only be held liable for negligence if it owed a 

duty of care to the injured party (see €spina/ v Melville Snow 

[20023; Darby v Compagn 

a contractual relationship 

to tort liability in favor of a third party (€spinal, 98 NY2d at 13 

removal contractor’s contractual obligation will not give rise t 

unless’ (I) the snow removal contractor, in failing to exercise reasonable care in the 

performance of its duties, launched a force or instrument of harm; (2) the plaintiff detrimentally 

relied on the continued pe 

removal contract has entirely displaced the landowner’s duty to 

(see EspinaJ 98 NY 2d at 140; Bickelman v Herrill Bowling Corp., 49 

20081; Castro v Maple Run Condominium Assn., 41 AD3d 412, 41 

Storm in Proqress 

erally will not give rise 

In New York, there is no duty to remove snow caused by a storm while the storm is in 

progress, and the duty does not commence until a reasonable time after the storm has ended 

(Pippo v City of New York, 43 AD3d 303, 304 [lst Dept 2007J; see also Tho 

Holding LLC, 32 AD3d 622, [3d Dept 20071 [defendants entitled to summary judgment where 

plaintiff fell in an icy parking lot during an ongoing ice storm]; Baum v Knoll Farm, 259 AD2d 

456 [2nd Dept 19991) This is known as the ”storm in progress” defense (PoweJl v MGL Hillside 
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ssoc., L. P., 290 AD2d 

that the accident occu 

themselves of the rule as a 

prima facie case for dismissal (id.). 

DISCUSSION 

In its initial motion papers, Se 

summary judgment. Sentrale has es 

ation intended to displace Y 

maintain the premises 

Warwick Assoc., 282 

382, 383 [2nd Dept 2 

and ice, as well as sa 

performance, establishes that there was not a comprehensive and excl 

maintenance obli 

plaintiff did not detrimental1 

Sentrale was not responsib 

had not been sh 

plaintiff's accident, Sentrale had no duty to comme 

reasonable time after the storm had dissipated (se 
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testified that it was snowing at the time of his fall, and that it had b 

judgment should be granted. 

Additionally, Sentrale a$ a snow removal contractor did not o 

plaintiff, who was a third party not in privity of contract with Sentrale The plain 

accident happened because Sentrale showed up at the site two hours late and thus failed t 

remove the snow an 

completely immateri 

Raceway which mandates a 

would not confer any benefit upon the plaintiff who was a str 

did not take any a 

detailed above, S 

the plaintiff's accid 

occurred hardly can be said to have created an unreasonable risk of harm or 

risk to the plaintiff 

While the plaintiff's coun~e l  speculates that there may have been ice underneath the 
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dismissed. 

CONCLUSION 

For these reasons and upon the  foregoing p 

ORDERED that de 

This constitutes t 
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