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SUPREME COllK?’ OF THE S T A l E  OF N Y  
COUNTY OF NEW YOKK: PART 22 Index No.: 108089/10 

Suq 002 

Anna Kazina, 

F EC [SIONIORDER 
-q[iiiist- 

Miller Transportation Inc. and , 
Dcbra Lcwis, 

NEW YORK 

Defendants’ motion [or summary judgmcnt dismissing this action on thc grounds that 
u w  CLERIC$ OFRE 

plaintiff did not sustain a “serious injury” within the meaning of Iiisuraiice Law $50 12(d) is 

denied. 

In this action, plaintiff alleges that on June 11, 201 0 slic sustiiined personal injuries when 

Iier vehicle was struck by a vehicle drivcn by delendant Lewis and owiicd by d e i d a n t  Miller 

Transpoitation, Inc. In item 6 of her bill of particulars, plaintiff alleges that slzc suffered in-jurics 

to her iieck (bulging discs at C3-C4 and C5-C6 with riglit sided neuroforami~ial narrowing) and 

left shoulder (acromioclavical joint impingement with hypcrtropliic changes) (cxh r) to moving 

papers). 

To prevail oii a motion [or suiiimary judgment, the defendant has the initial burden to 

present compctcnt cvideiice showing that the plaiiitiiT has not suffered a LLserjous injury” (,set 

Rudrigim v Golds/ein, 182 AD2d 396 [ 19921 j. Such evidciicc includes “affidavits or 

af‘firmations of incclical experts who cxairiined the plaintiff and coiiclude that iio objective 

medical iiridings support tlic plaintiffs claim” (Shim v C ’ L I ~ U I ~ Z U I ~ ~ ,  I ADSd 195, 197 [l‘, Dept 

20031, q~ioling Grossman 17 Wrigh,  268 hD2d 79, 84 [ 1” nept 20001 j. Wlierc tlicre is objective 

proof of iii.jury, the dcfctidaiit iiiay meet his or hcr burden upon tlic submission of’expert 
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aft7clavits indicaling that plnintit'rs injury was caused by a prc-existing conclition and not tlic 

accidciit (PnrringloiT 11 Go O i l  7'imr I'tw S t i v  , 76 AD3d 8 I8 [ 1 Dept 201 0 1, citifig Poiiiinell,~ I' 

P c r q  4 NYM 566 [2005 I ) .  In order to establish prima facie entitlemcnt to summary juclgiiient 

undcr the 'IO/ I 80 category ol'the statute, a dcfeiidaiit iiiiist providc Iiiedical cvidcnce o l  the 

abscticc of iii.jury precluding 90 days or normal activity during thc iirst 180 days following thc 

accident (Hius v h d ~ ~ h I d 7 ,  200Cl NY Slip Op 43 [ 1" Dept]). llowever, a dcfcndant c m  establish 

prima l'acie cntitlcmcnt to suininary judgment 011 this category without medical evidencc by 

citing otlier evidence, such as the plaintiff's owti deposition tcstiiiiony or rccords deinoiistratiiig 

that plaiiitiff was not prevented from performing all of the substantial activities constituting 

customary daily activities lor the prcscrihed period (id). 

Oiicc thc dcfcndant meets his or licr iiii tial burden, the plaintiff must then deiiioiistratc n 

triable issue offact as to whcther lie or shc sustained a scrious injury ( s c v  SX~inn, 1 AD3d at 197). 

A plaintill's expert iiiay providc a q~~alitativc assessment that has an ob-jective basis and 

coiiipares plaintift's limitations with normal function in the context of the limb or body system's 

use and purposc, or a quantitative assessinciit that assigns a numeric perccntagc to plaiiitifi's loss 

of' range of motion (7'ozire 17 Avis Reni A (-'w SJAY., 98 NY2d 345, 350-35 1 [2002]). Further, 

wlicrc tlic clcfendaiit has eslablishcd a pre-existing condition, tlic piaiiitilf's expci-t must address 

causatjon ( S C B  Vnlentiii v PomillCr, 59 AU3d 184 11'' Dept 20091; Siyle v,Jooscph, 32 AD3d 212, 

2 14 11 5' Ikpt  20061). 

Cervical Spiiic 

111 support of the branch of their motion that plaiiitiff did not sustain an serious injury to 

her ccrvical spine, defkndants rcf'er to thc crnergency room report (cxli G to moving papers) 

Page 2 of 7 

[* 3]



wherein slic was diagiiosecf with a liead contusion, hcaclachc, cervical strain and back p i i n ,  atid 

told to take Tylenol; no x-rays were talien. Dcfcndants also rcfcr to tlic rcport of Ruth Fernandcz, 

ll.C'., ;i chiropractor who treated plainti I'I'tlie evening of the accident (ex11 1-1) who indic:itcd that 

plaintiff had a rcstrictcd range of' motion, awl cervic;il, thoracic a i d  lumbar sprain/strain. 

Plaintiff liacl x-rays taltcii three clays later; i n  her report of thosc x-rays (cxh I), Dr. Feri~andei: 

noted no osseous or periosteal injuries to plnintirl's cervical, thoracic or lumbnr spine. 

Approximatcly two wcclts later, Dr. Feriiaiidcz rcferred plaintiff' to J)r. I)anicl Schlusselberg of 

Olympic Open MRI who diagiioscd plaintilf'"as having a muscle spasm and a right lateral bulge at 

C3-C4 and C5-CG (ex11 J). 

Addilionally, defmdaiits submit tlic repod of the independent chiropractic examination of 

Richard Sollazo. 13.C. conducted at the rcqucst of plaintifi's No Fault Caricr, who examined 

plaintiff on September 3, 201 0 (exh K). Dr. Snllazo found no trigger points or spasms of the 

ccrvical or tlioracic spine. He noted a decrcascd range of motion of 20% i n  rotation, lateral 

bending, flexion and extension in the cervical spine and a normal rangc of motion in the thoracic 

spine. Dr. Sollazo diagiioscd p h i  tit iff' with "resolvitig cervical and thoracic spraiidstrain". 

Defendants also submit the report of- the indepcndent orthopedic examination of J h .  Mark 

Kramer conducted at tlic request of plainiifl's No Fault Carrier, who also cxaminccl plaintif1 on 

September 3,2010 (cxh I,). 13r. Kramer found a diminished forward flcxioii atid extension ofthc 

cervical spine, but normal left and right roiation and nonnal lefl and right latcral bending. 

Additionally, he noted that his examination ofplaintifl's lumbosacral spine revealed n normal 

forward ilexion, normal extension, rotation and lateral bend. 

At defkndants' requcst, l l r .  Leon Sultan coiiductcd an  orthopedic examination olplaii~tjff 
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on Augtist 5, 201 1 .  I n  his r c p r t  (cxli M), Dr.  Sultan. noted, inter alia, thc rcsults oflange of  

motion tests in licad and neck and upper bitck (a11 norm:il), the absence of paracervical or 

pmtlioracic imisclc spasiii aiicl triggcr points, and proper aligiiineiit of hcr spiiial column. Dr. 

Sultan stated that plai tit iff was orthopedically stable and iicurologicnlly intact, m d  that plaintill 

had 110 causally related orthopedic or neurological impairment wilh regard to the sub-jeect 

acc i d t: 11 t . 

Defendants also subinit is tlie report of Dr. llanicl Fcucr who conduckd 211 orthopedic 

cxaniiiiation ofplaintiKat defendants’ request oii October 17, 20 I 1 . 111 his reporl (exh N), Dr. 

Fcucr indicatcd that plaiiitiflliii subjective tcrtdcriicss and restricted range of’ motion in her 

cervical spine which ap7pctircd to  be musculoskeletal, not ncurogeiijc in etiology. I-IC also noted a 

noriiial rangc of motion and, with no tcnclcrncss or spasm, in plaintiff-s lumbar spine. Dr. Feuer 

coiicluded that plaintiff did not demonstrate any objective neurological disability or pcriimiciicy 

causally related to the accident at issue. 

Left Shoulder 

In support of the branch oftheir motion that plaintiff clid not sustain an serious iii,jury to 

hcr left shoulder, defendants submit the report of Dr .  David NCLIIII~III (exh 01, an orthopedist who 

Dr. Fernandcz rcfcrrcd plaintiff to a fcw days alter tlie accidctit. Ilr,  Ncuinan diagnosed plaintiff 

as having left rotator cuff injury and iiiipingement; he prcscribcd physical tlierapy and an MRI of 

her left shoulder. Also siibmitted is ( 1 )  thc report o lDr .  Schlussclbc~-g, a radiologist who 

reviewcd that MRI taken on July 8, 20 10 (exh P), and found that plaiiitiK had hypertrophic 

cliangcs of thc acroinioclavical joint with LI degrce of superimposed iriipingcmcnt, a l~d (2) the 

July 20, 201 0 follow-up report of Dr. Neuniaii (cxh Q) who found itnpingemeiit and bursitis, 

Page 4 of 7 

[* 5]



rotator cuff'tenclonitis, AC joiiit sprain, and persislent pain and stiffness in  thc lcft xhouldcr. 

Def'endants contrast t l m e  findings wilh Dr. Kraiiier's September 3, 20 I O  cxamiiiation of' 

plaiiitifrs shouldcrs (0x11 I,)  (fd I intcmal nncl cxtcriial rotalion, with abductioti and forward 

flcxion minimally diminishcd on thc Icft, and normal external arid iiitcrnal rotation against 

resistance), and with i l r .  Sultan's August 1 5, 20 1 1 exaniiiiatioti and rcpnrt of plaintil't's Icft 

shoulder (cxh M) (normal range of  motion of abduction, forward elevation and external rotation 

atid intcrnal rotation complete; i i o  reactionary spasm, and Hawltin's tcst, drop arm tcst m d  lcft 

shoulder impingement test all negative). 

Defendants submit tlie report ofi its radiologisl, Dr. Pauiasci (cxh It), wlio rcvicwed the 

MKI of plaintill's lcft slioulder on .[uly 8, 2010 and concluded that it was norinal (no f'racture, 

dislocation or joint effusion, and acromioclavical and glenohumeral joints unrcmarkable). 

90/18O 

Finally, clcfciidants assert that plaintiff was not incapacitated f r o m  licr customary daily 

activities for at lcast 90 days during the 1 SO days followi~~g the accident becausc whilc she statcd 

in her bill of particulars that after the accident she was conlhed to bcd for one week and 

confincd to her home lbr lliree montlis but she teslilied at  her dcpositioii that none ol'her treating 

providers rcstricted her firom doing any activity for ;-I period ofi time after thc accident (T. at 63, 

ex11 E). 

Based oil the foregoing, dcfkndants havc satisficd their burden of establishiiig prima facie 

that pktintiff'did not suffer a serious iii,jury, and tlie burden shifts to plaintiff to raise a tl-iahlc 

factual question as to whether she sustained a serious injury. 

In opposilion, plaintiff submits the affirmed report of Dr. Fazzini (cxh A to opp.), who 
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treated plaintiff from Octobcr 201 0 until August 201 1 .  Dr. Fauiiii made his rcport aftcr his 

recenl cxaniinatiori 01 plainti1l‘ 011 May 29, 20 12, whcrein lie dctailed hcr treatment aiid ciirrent 

condition. 

Dr. Fazziiii first saw plaintiff 011 October 19, 2010 lbr ;I neurological evaliiation; hc then 

saw her l‘or a follow-up examination on October 28, 20 10 at which time lie administered cervical 

pnrnspinals bilaterally in response to hcr complaints of pain. Dr. Fazziiii repeated this p r ~ ~ e d ~ i r e  

on llcccinber 3 I ,  20 10, :mi iiotcd that I”1airitil‘~‘receivecj trigger points on March 22, 201 1, May 

17, 201 1 and August 9, 201 1 ,  at which time she stoppcd this trcatiiiciit bccausc she fclt it did not 

rcl icvc her pain for aiiy significant amount of tinic. 
~ 

Dr. Fazziiii states his impression is that plaintiff has bulging discs at CY-C4, C:4-c‘5 and 

C5-C6 rcsultiiig in left sidcd ccrvical radiculopathy, most severe at C15, and cervical iiiyofiiscial 

p i t i  syndrome. ITc iiotcd that plaintiff continued with physical therapy and cliiropractic care 

until Februaiy 201 2 when Dr. Fernandu lelt that while plaintiff was still symptomatic, she had 

obtained riiaxiinuiii medical improvement. Dr. Fazzini scts fort11 his findings of limitations in 

qualitative and quantitative terms iiiclucling specific dccrcascd raiigc of motioa in thc cervical 

spine (losses i n  all planes of between 20-45‘)/0) measured at plaintill’s May 29, 2012 visit. He 

concluded that plaintiff siilfers h n  chronic cervical myofascia1 pain syiidroine in addition lo 

cervical radiculopatliy caused by her bulging disc as confirmed by MKI and his own clinical 

hdirigs,  including plainti1Ys restricted range of motion. Further, Dr. Fazzini statcd that thc 

coiidition ofplainlifl’s cervical spine is permanent and causally relatcd to thc sub-jcct accideiit, 

noting that iio degenerative clianges were seen in tlie MRI of her cervical spiiic and bccausc 

plaintiff had no prior symptoms or complaiiits befbre tlic sul+ct accident. ‘I’hrough her treating 
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doctor’s detailed report aiid hidings, plaintifl has I-aisccl an ixsuc of fact that shc sustained a 

serious injury as a result oltlie subject accident. I1 is up to the jury to dccidc which doctors to 

believe. 

Accordingly, dcfcnclantx’ motion for summasy $iidgment disiiiissing this actioii 011 the 

grounds that plaintiff did not sushi11 a “serious injury” within the rneaiiing of Insriraiicc J ,aw 

$5012(d) is denied; and it is 

OICDERED that defeiiclaiits are directed lo serve a copy ol’his order with notice of entry 

on plaintifl‘witliiii 20 days. 

‘Jliis is the Decision a i d  Order of the Court. 

Dated: March 1,2013 
New Yurk, New York 

HON. ARLlCNlC 1’. SLIJ?‘lI, .JSC 
3 

ON. ARLENE P. BLUTH 
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