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ORDERED tli'it inotioii (008) by defentiaiit E1,ambarmi Ilamdthi, M.D pursuant to ('PLK 3' 12 for 
~ t i i i i i i i , i i  4 1 tidgment disniissiiig the complaint is granted, and the complaint <IS asserted LIgLillist h im I S  

dismissed I\ i th  picliidicc, and i t  I S  fiirtlier 

ORIIEIIED that motion (000) by defendant HLiiitington Artificial Kidney Center, LTD dlb/;l 
Ilctit'oi d Kidney Center m d  Davita, Iiic pursuant to CPLR 32 12 for siiiiimary jiidgiiieiit disiiiissing the 
conlpl,llnt I \  dclllecl 

111 tlii iiicdic,il m,ilpixticc xt ion,  the plaintiff, Joyceann Scliiiiitt, seeks damages Ibr persoiid 
i i i j  t i i  IC:, icsiiltiiig from the Jlegcd iiegligeiit departures from good and accepted standards of care by the 
defciitiLiiits -1 cLtiise of x t iou  for lack of iiiforiiied consent, and a derivative claim asserted on belidf of 
p l a i n l i  ff's spouse, Ronald Schmitt, have also been asserted Joyceaiin Schiiiitt had a history of hypei-tenslon 
m d  1,idncy disc,isc and received hemodialysis at the Medford Kidney Center It IS alleged t1M she 
tinclet tiit.  cLii c , ~ n d  Ire:itiiient ol' the defendants from about October 19, 2006 through November 16, 2006 
Slic \\ .IS silty t l i i  ee years of age ,it the time. Wlieii she went for dialysis at the Medford Kidncy Center on 
Yo\ enibei 1 1 . 2006, heiiiodi,ilysis was effectuated through a Peiiiia Cath because there were ~iiisiiccessf~il 
.ittempts w i t l i  niultiple needle piinctures to gain access for hemodialysis iii her right upper arm AV fistula 
( fisltilLi. 4\' < , h u n t )  After thr attempts at cannulation (needle puncture) into the AV fistula, the pl'iiiiti ff 
I~led ticnicndously due to an Jleged vascular injury to the brachial artery in her right arm She w w  
~ h e i  d i e l  seen on an emergency basis at St. Catherine of Siena Hospital emergency room by Dr Rashid 
I<hm lor conipxtment syndrome i n  her right ann, which caused that arm to become cyanotic and piilseless, 
.ind to lose motoi m d  sensory fiinction. Dr Iclian perfoiiiied emergency surgery, consisting of a hsclotomy. 
IBscicctomq, , i n d  iepair of an AV fistula During surgery plaintiff required four units of paclled red blood 
cells due to SCI eit3 inti-,i-operative bleeding It IS  allcged that the defendants were negligent 111 their care ,ind 

t i  e'itniciit c) t'liei by pcrforniing hemodialysis tlirough an immature fistula without first tahng '1 fistulogrmi 
to dctci niiiic 111,it the fistula was mature, i n  niakiiig repeated punctures a i d  negligently avulsing (Ixcr,itiiig) 
~ l i c  hicicIii~il '11 tcih, ,inti in negligently administering Heparin to her As a result of the alleged departures, the 
p l L i i i i t i  1 t ciiici t i .  inter 'ilia, t h i t  shc has an extensive longitudin,il iiici~ion fi-om tlic axilla to the wi 1st ol'liei 
I islit .II 111, 

liriiid. nccd lci 1x1 itoiic,il dialysis, hypertension; fracture and mild displacement of the p rox~mal  left 
litiiiici LIS u i t h  opcii icciuction and internal fixation, m d  d e c ~ e ~ i ~ e d  imge of motion of the left shoulclcr 

as 

cciI\ncss ,ind decreased fhiction and dysesthesia of the right eutremity, contractures i n  1 1 ~ 1 -  right 

I lie pioponent of siinirnary judgment motion must makc a prima facie showing of entitlciiicnt to 
IiidFiiieiit ' i i  'I iii'ittei o f  law, tendering sufficient cvidcncc to eliminate any niatcrial issues o f  fact fioni the 
c ' i i c  I o y - . i i i t  siiiiiiiiai-y.1~id~iiieiit it must clearly appcai- that no matcrlal and triable issiic of h c t  IS 

picsciited (Fricwtl\ of,411i1ii(il~$ I) Asmcicitctl Fur Mfis . ,  46 NY2d 1065, 416 NYS2d 700 [ 19701; Sillriicrn 1' 

I w w f i d ~  C'mtzrry-Fox Filii1 Coiymwtiotl, 3 NY2d 395, 165 NYS2d 408 [ 19571). The movant Iias tlic 
i i i i t i L i l  hiii dcii oI'pio\ in2 entitlement to siimiiiarq.~ud~iiiciit ( CVirregrcid v N. Y.U. Metlicnl Cmfcr ,  64 NY2d 
S 5  1 , 4S7 N\r">2tl 7 10 11 O S j ] )  Failure to make such a shouting requires denial of the motion, regardless of 
tlic b i l l  liciciich of the opposing papers (Cc'iitegiml v N. Y.U. Metlical Center, supru) .  

p 1  
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rc) I i+t i t  ,I priiiiii fiicre shon iiig of entitlement to ‘in ordei granting siimnixl judgment by th: 
dclciidciiiI, die pl,iintiff must demonstrate the eusteiice of‘i ti-i&le issue of f x t  by submitting li~i e l p e r t ’ s  
J I  ti&\ I I  01‘ iiici it dtcstiiig to a deL iation or departure from accepted practice, and contamng <in opinion h i t  

tlic ttclendciiit’s x t s  or oiiiissioiis were a coinpeteiit-procluciii~ cause ofthe injuries of the plaiiitifl’(\ccJ. 
Lifdrit: I’ Br’tlr Isrriel iIZer1. Ctr-Kings Hig l iwy  Div., 7 AD3d 759, 776 NYS2d 907 [2d Dcpt 20041; 
Ljorrrtrrcrtl,-Xi v Cleri Cove t3B/CYN Assocs., 242 AD2d 282, 660 NYS2d 730 [2d Dept 1 W 7 ] )  “Sumindry 
ludyiiciit i s  not ,ippropriatc i n  a medical malpractice action where the parties adduce contlictlilg ~ n ~ d i c a l  
e\pert opinions ‘IS such credibility issues can only be resolved by aj111-y” (Bengstoiz v Wring, 41 A D 3 d  6 2 5 ,  
S ? O  U\r’S2d 150 [2d Dept :!007]; see, d s o ,  Shields v Balitidy, 1 1 AD3d 671, 783 NYS2d 652 [2d Dept 
20041, Rrrrhiito 1- Ct’iirtlrrop Uiiiv. Hosy., 305 AD2d 623, 624, 760 NYS2d 199 [2d Dept 20031; H[rlhiris 1 1  

O t o l r i r ~ ~ r r ~ r o l ~ ) ~ ~ . - ~ ~ i ~ i f i ~  Plhrstic Surgery Assoc., 282 AD2d 650, 724 NYS2d 432 [2d Dept 2001 I).  

In  support of  motion (OOG),  defeiidaiit Reinhart has siibiiiitted, inter alia, an attorney’s affiiiiiatioii; 
copies of the siiiiiiiioiis and coiiiplaiiit and the answers served by defendants Reinhart with a cioss claim 
‘isserted agciinst Medford Kidney Center, LTD, Davita Inc., Mark A. Finger, M.D. aiid El<ambaraiii [lamathi, 
kl D for contractual and coiiiiiioii law iiideiiinification; the answer of Huntington Artificial Kidney Center, 
L T D  and Siif’foll; Nephrology Consultants, P.C., Mark A. Finger, M.D., and Elcambaram Ilaiiiathi, M.D., and 
p l c i i i i t i  f f i ’  \ ci-ilied bill of particulars, tincertified copies of plaintiffs medical records; the transcripts of the 
e \ ‘11 11 i i i  ‘1 t i o 11 s be fo IT t ri a1 o 1’ Jo yc eaiin S c hiiii t t , Ronald S chmi t t , El< aiiib ararn I1 alii at hi, M . D , C arniichael 
iingeles. “vI.1) , non-party witnesses Nicolae Caraiani, M.D., Brooke Moore, M.D., Theresa Olnier, Lynn 
Vliii-pliy. Jest, Vci-grCt,  and iiioviiig defendant Anne Reinhart; aiid the expert affidavits of Jacqueline Jawer- 
BLii-iis. R N . R S N. and John I<. Edoga, M.D. 

111 su1)poi-t of motion (007), the plaintiffs have submitted inter alia, an attorney’s affirmation; the 
aflii-mation of their expert Joseph J. Lieber, M.D.; photographs; and uncei-tified and iiicoiiiplete medical 
i-ccords or the plaintlrf  

i n  support oi‘motion ( O M ) ,  defendant Ilamatlii has submitted, inter alia, an attoriiey’s affiriiiatioii, 
copics of the plcadiiigs a n c l  plaintiffs’ verified bill of particulars; the transcript of his examiiiatioii bcfoi c 
t i  i:il, , t i i d  thc al’liriiiation of his expert physician, Jolin Douglas Wagner, M.D. 

iii suppoi t ol.iiiotioii (OOC)), the defendaiits Huntington Artificial Kidney Centei, LTD d / b / ~  h4eclf‘oid 
I<idiic> ( y ‘ c i i t i i  ,ind Davita, Iiic have siibiiiitted, inter alia, an attoiney’s affiriiiation; a CD labelcd “cdiibits 
io ;Vlctlli~icl ( i o s 5  \lotion ‘itid Opposition to Plaintiffs motion”, the affiriiiation of Gary Giangolci, h1 D , 
iopie\ 01 thc liiiiiiiioiis ,ind complaint, defendants’ aiiswci, and plaintiffs verlfied bill of partictilais, ai1 

t i i icei I I  lied c i ~ i t l  tiii‘iiitlieiiticatcd copy of the records of the Huntington Artificial Kidney Ceiitci, the ciffid,i\ i t  

of Roland Delgcido Saitos, an uiicerti fied copy of tlic Mather Memorial Hospital I-ccoi d md dditioiial 
iiiccIii,iI i  ccoi  cis, iiiisiyiecl ,ind iincertificd p‘irtial transcripts of the euaiiiindtions before trial of lose 
\ C I  +ii ‘I I lici c ~ i  Oliiici-, Aiiiie Rciiihart, C“iriiiicliae1 Aiigelcs, M D, m d  Ekmibaraiii l lmi~ i t l i i ,  M D , ,ind 
the c \pc i  t ‘11 lid‘i\ i t  01. lohii K Ecloga, M D 
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S p r c i i l i  K i ~ ) o k  .\1(111or .\iirsirig Honie, 253 ,4D2d 5 5 2 ,  67s NYSZd 503 12d Dept 19981, upp r l e i i i ~ d  92 
N\r’7ii S 1 S .  OS5 UJ’S2d 420) To pro\ e a prima facie case of iiiedic‘il malpractice, a plalnt l f fni~is t  cstablisli 
t h a t  cIcfciic1,iiit’s iicgligcnce \i ;is a substantial factor in producing the alleged itijury (sce. Dertliciricirr 1’ Fdis 
Coiitiuctiiig Cory., 51 NYAI 308, 434 NYS2d 166 [ 19801; Prete v Rrijlla-Denietrious, 221 ,4D2ci 674, 03s 
YJ7S2d 700 12c1 Dept 1996 1) Evcept as to matters within the ordinary experience and kiio\vledgc o r  
laynieii. cxptlrt medical opinion is necessary to prove a deviation or departure fi-om accepted standaids of 
iiieclical care ,iiicI that sticli departure was a prosiiiiatc cause of  the plaintiffs iiij tiry (JL‘C. Fiore 11 Grrltrirg. 04 
U\r‘3d WO, 4S9 h Y S 2 d  17  Ll9851; L j w s  v M ~ C t ~ d c y ,  252 AD2d 516, 517, 675 NYS2d 375 [3d Dt:pt 
I OOS 1, ([pp t l c i i i c ~ t i  02 NY2d S l 4 ,  S S 1  NYS2d 475; Bloom 1’ Citj~ ofNew York, 202 AD2d 405, 465. 609 
NYS2ci 45 [r’d Del,[ 19941) 

MOTION 000 

In molion (006), Anne L. Reinhart, APRN, BC seeks summary jiidginent dismissing the colnplalnt ;IS 

nsserted against her on tlie Iiasis that slie was an employee at Suffolk Nephrology Consultants, and on 
No\ ciiiber 7. 2000, she and Dr. Cai-michael Angeles, one of tlie partners at Suffoll< Nephrology Consultants, 
c\ ,iluated the plaintiffs fistula and deteiinined that it was appropriately developed, so slie wrote a11 order to 
c,iniitilalc i t  and to ~ i sc  i t  for dialysis. She asserts that she appropriately conformed with good and accepted 
niii-sing practice i n  assessiiisg that the plaintiffs right arm fistula was mature, and that she properly issued ;in 

order to cannulate it  She fiirther assei-ts that tlie injuries claiiiied by the plaintiff were not caused b y  
mything tli‘it slie did or did not do. 

.Iacqiieline .iavier-Bi.ims, R.N., B.S.N. has set forth in her expert affidavit submitted iii support of 
defendant Anne Reinhart’s application for dismissal of tlie complaint, that she is a registered iiiii-se liceiised 
to practice in New York State and is a certified nephrology nurse. She set forth her experience and training, 
and  the recoi-(Is and materials which slie reviewed. She set forth her opinions within a reasonable degree of  
medical certainty. I t  is her opinion that nurse Reinhart was working collaboratively with the physicians of 
StifI’oll\: Nephrology, tha t  slie did not depart fi-om the accepted standard of care, and that slie did not cause 
aiiy of tlic injuries claimed by the plaintiff. 

.la\ ici -Buins contiiiiied that whetliei- a fistula I S  mature is a deteniiiiiation iiiade on a cast by case 
l ~ ~ i s .  m d  t l i t  ti tic i i idurity of a fistula IS dctcniiined by physical assessment. Patency IS assessed by 
,itiscult,itiiiy Ibi <I bi t i i t .  m d  palpating foi a thril l .  The size and pliability of the vein IS assessed by applying 
.I toui iiicliict ,iho\ c the site of anastomosis and palpating for firmness and sizc The Gtct tha t  iitirsc Reiiihai-t 
~ i i d  111 Iiig_cIcs ‘igi ced that the fisttila appeared mature on November 7, 2006, as it was Iiai-clciied, as 
coii ipii  ed to it being soft oil Octobcr 24, 2006, and the r x t  that  it was successfully caiinulated oii No\ enibci 
9. 70007 \\;I$ piool’ that I (  M .is mature enough to be caiiiitil,ited u i t h  it small needle on Novembei 1 1 ,  2006 
On Lo] cnil7c.i 0. 2000* tlic listtila \vas caiinulatcd \bit11 a # I  7 gauge needle, the siiiallcst used In A d ~ ~ d y s i s  
x t l i n y  She continticti that a fistulagiaiii \kcis iiot iiecessxy ,IS i t  I S  a diagnostic test to detei-mine blood Ilo\i . 
()Itcii tiiiici. c,iniiiil,itiiig a fistula may aid i i i  its iiiatui-atioii, even in an older fisttila Il’aftcr caiiiidating the 
f i b t i i l c i .  ciii insit I’liciciit blood flow or low cii-teiicil picss~iic is found, ‘1 fistiilcigiciiii may be m d ~ c ~ ~ t c d .  
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l , i \  I L I  -Biii 11s continued th,it nuise Reiiilidi t \\‘is entitled to icl! upon the inrdicd records conipi led ,it 

i l i i  l C i ~ i l i i !  \\ lieic she \\‘is seeing p‘ltients, m d  tli‘it she l i d  no obligdioii or responsibility to be p~escnt 
d u i  iiig e\ c i ~ .  iioi ‘in!. of  the pl,uiitifYs dialysis sessions ‘it Medford Kidney Centet. <is the plciiiitllf\i ‘1s m 
cj td7l i~l ied I 1‘11 i m t  .it ‘I d idysis  clinic at the tiine this event occurred While nurse Reiiihart co~ild L i i l s u  ci 
.iii! cliicsticjiis coiicei iiing iislts m d  alteniatiL cs to dialysis mi t l i  the plimtiff ,  i t  11. as not he1 obligcltlon to tio 
w- ,1nd instc i d .  I I  \\‘IS tlie obligation of the patient’s nephrologist to advise tlie p l a i n t i f f  Additioilcllly, stcited 
I J \  ici -13ui lis. n ~ i i  sc lieiiihcirt appropriately documented her findings which clearly ciesci ibed the fistulci’s 
~ p p c ~ i i  ‘iiiic .incl liinctioii, ‘iiid included hei eumiiiiatioii The standard of care m d  routine to oldei klcpai 111 
~cii i i i i i ist i  L ~ i i o i i  ,it thc time of dialysis is to at old clotting issLies which could affect progress ofthe ciialysis 
icsbic)ii Tlitis. she st‘ited, the ordei ddted October 17,  2006, which directs the admiiiistIation of Hepmii, 
\\ L ~ h  \\ i t l i i i i  s i L ~ ~ i ~ l i i ~ c l  pi,icticc It is ~ i p  to the discretioii of tlie diiiiiiistei-ing registeied iiiirse to deteriniiic 1 1  
H c p i i  111 c~dm~nisti  ‘ition I S  iiot n arrmted due to safety ieasoiis 

loliii I< Edog‘i, M D set forth iii his expert affidavit, submitted in support of cfefendmt Rci ih t i t ’ s  
,ipplic,ition. that lie is Iiceiised to practice inedicine i n  New Jersey, his area of practice 1s vascular suigery. 
and  t h i t  he is board certified in surgery and surgical critical care He set forth his training stating thJt he h‘lr 
c\tonsi \  c‘ expci ience i n  the area of hemodialysis vascular access creation and maintenance and is one of tlie 
in\  eiitoi s of the C‘iictiport Vascular Access system. He set forth the records and inaterials tvh~ch he 
I e\ I C \ \  d. d opined with a reasonable degree of medical certainty that all care rendered to the plaintiff by 
niiisc lieinli,i~ t \\‘is ,ippropri,ite, that she did not depart from tlie accepted staiidard of care, and did iiot ca~ise 
oi coiiti ibiite to m y  of the iiij~iries claimed He also opined that nurse Reiiihart conducted ai1 apptopriate 
r\,iiiiiiiatioii ,ind xsessiiient of the fistula with Dr Aiigeles He further concluded thdt the plaintiffs riglil 
x n i  Iistiil~ \\as matiire on November 7, 2006, as was supported by nurse Reinhart’s testiiiioiiy that i t  

hardened i i i  coiiipirison with her assessment on October 24, 2006, when it was soft. 

111- kdog.1 opined that there was no reason for nurse Reiiihart to order a fistulagraiii prior to 
hoi cnibei I 1 , 2006, ‘is such diagnostic test is doiie to assess probleins with blood flow. He continued tha t  
,iii ‘ittempt to c,inntilate the fistula must be made prior to ordering a fistulagrain, as the true maturity of the 
ITstLi1,i c m  0 1 1 1 )  he detei-mined once the fistula is actually piuictured If, after cannulating the fistula. there is 
~nsi~fl ic icnt  blood flou or systolic pressure, then a fistulagram may be indicated. Dr. Edoga stated that 
. i l ~ h o i i ~ I i  sc\ crLi l  ol‘the pl,iiiitiff s other medical providers had knowledge there were I S S L ~ ~ S  with cai~niilating 
thc i ight a rm fistula prior to the plaintiff receiving dialysis at Medford, nolie of the inedical records lie 
I e\ I C \ \  cd intlicated that nurse Reiiihart had knowledge of what transpii-ed during the plaintiffs 
Iiospit‘ili~aticlii a t  M d h c r  Hospital i n  October 2006. He added that i t  was iiot nurse Reinhart’s obligation to 
ciisiii c h i t  .ill ol’the plaintifl’s relevant medical records were iiicluded i n  her chart when the plaiiitil’f m a s  
xxw ,it tlic hledlhrd Kidney Center i n  October 2006 

111 I ( i o i ~ ~ i  I t i i  thei opticd that tlie cause ofthe pl,iiiitiff” iiiteinal bleeding i i i  hei right ai-m o i i  

Lo \  cnibci 1 1 . 1 2000 m ;is the t-estilt of tlic anastomosis being punctured dui-iiig repeated attempts to 
criniiiil~itc i t  ,it the Mctlford Kidney Center. NLI ISC Reinhart \\as iiot present when that occurred, 1101 did  she 
Ii,i\ c , i n  o b l i ~ , i t i o i i  to be there lor the procedure Dr Edoga opiiicd that had the plaintiffbeeii propci ly 
cmiitil,itcci prirsuant to nul-sc Reinhart’s 01 der, the p1,iintiff m oiild not have sustained any internal blecciinS o i  

(iny ol.tlic I cl,itcd iiijiiries He added tliat the plaint i f fs  itijiirics were signilicantly worsened by the 
p I ‘ i i i i t i l T ~  I-cftiwl to go to the hospital as sooii as she was advised to do so. Dr. Edoga opiiicd that the 
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ltLictiitc 0 1  the pl,~in~ifi-s leli hiimerus occurred ‘I month later dfter m episode of ~incontrolleci li>peitension 
\\ liicli \\ ‘15 I I I  n o  \\ ‘11 tel,ited to the ,idministration of dialysis or  the care reiidered or failed to be rendered 
n i i i  \c Kciiili‘ I I Ilr Ldoga concliided that there is no e\ idence that iiiirse Reinhart departed liom good .tiid 

.icceptcd \t,uicl,ti ds of cdre 01 thdt she c,iiised or contributed to the plaintiffs iii]tirIes 

B,isctl upon the foregoing, it is deteriiiiiied that nurse Reinhart has established prima facte 
ciititlciiicnt t i )  wnimary judgment dismissing tlie coiiiplaint a s  asserted against her. 

In e)ppo\ing this motion, the plaintiffs have piovided tlic affiiiiiLition of their expert, Joseph J Licbei. 
\/I 1) . \\ l i e )  h l i \  .~ffiinied that he is licensed to prxtice medicine in Ne\\ York and that lie is ‘1 diploniiitc o f  
the \mer ic,iii R ~ J  d of nephi ology ,1nd inteliial niedicine He set forth the records cmd matei i d s  which he 
I c i  IC\ \  ed m c l  opiiied m i t h  a icasonable degree of iiicdical certainty that nurse practitioiiei ~4nlle Rei i ihx t  
depii tcci l i om good m d  xcepted piactice iii the care and treatment of the plaintiff Dr Lieber stated that 
\\ hen n u i  sc Keinh,irt ordered the fistula to be cannulated, such oi-del was a deviation from good and 
,uxcptect pi ‘ictice ,ind a proximate caiise of the plaintiffs injuries. He continued that nurse Reinhart failecl 
lo fm~l i~ i r iz t l  heiselfn i th  tlie “rule of sixes” to see if the fistula is mature 

111 Licbct- stated that because nurse practitioner Reinhart failed to order a fistulagram after 
clctcrmi~iiii~ llic fistula \vas not mature on October 26, 2006, she departed from the standard of care He 
continued t h a t  she should have known that four prior attempts to cannulate the fistula at Mather Hospital 
during thc October 13, 2006 admission were unsuccessfd, and that tlie vascular stirgeon, Dr. Bhatti. wrote 
i n  the I-ecorti t h a t  a \+orl<-up and fistulograni was required due to a malfunction of the fistula prior to any 
fiirthci- attempts of cannulation, and the need for revision of the fistula. 

Di- Lielxr also set forth that the KDOQI guidelines recommend that a questionable fistula 1s initidly 
canniiI,tted 011 ii noii-scheduled dialysis day so that tlie dialysis can be run for a limited period of time at a 
I cilticd \ olumc to checL its maturity, and without the use of Heparin to avoid excessive bleeding when 
rhci c .II c iitiiiici oiis attempts to cannulate. He opined that nurse Reinhart’s failure to order such cannulation 
.is i ccoiiiiiicndcd n ‘IS ‘i departure fioni the staiidard of care He states that it is 111s opinion wlth it I-easonable 
ctcgi ce ol’mcclic~l ccrtainty that as a result of tlie defendant’s deviations fi-om good and accepted pr‘ictlce, 
tlic pIciiiitt 11 \\;is c,itised to sustain a massive bleed into the right ami and right chest cavity. As ;1 result 01’ 
the t n i t i , i l  iii1iity. plaintiff sustained damage to the nerves, muscles and tissues in the right arm u hich \\,is 
conlii-mcd 1,) sul~scclticnt testing to be permanent I nature. 

13 ;IS c cl I L 13 n n t he f‘o rego 1 n g , the p 1 a i nt 1 ffs ’ e?: p ert h a s  ra i sed h e  t LI  a 1 i ss i i  es w h i c I1 p rec 1 lid e 5 11 11 1 m ai-] 

jiiciyiiciit < i \  10  dcfl.nd,int 4iine Reiiihart. Accordinglj. motion (006) b j  Anne Reinhart is denled 

4 1 0  I IOU ( 0 0 s )  

I 11 111 o 1. i  o 11 ( O( j S ) , de fendaii t Eli am bara m I1 am at h i , M . D . seeks s ti iiim ary J iidg m e11 t d i siii i ssi n 2 t Ii c 
conip1:iint ;is assci~tccl against him oii the bases that at no time was he involved in inaking a decision as to the 
fistula’s niuttirity and suitability for access; he was not involved in  dialysis treatment or cannulation ol‘thc 
listiila; anti tliat there was nothing which he did that proximately caused the plaintiffs alleged iiiJuries. 
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111 llmicitlii’s e\pei-t physician, John Douglas Lt’,igiiei. M D ciffirins that he 1s ,I ph) sicim licensed 
lo p i x t i c c  niecticine in Yen l‘ork ‘tiid is bonrd certified i n  nephrology and interndl medicine He indic,itcd 
tlic i ccoi cis ‘ind iii,iteri,ils re\ ieu ed m d  set forth his opiiiioiis \I ithiii a reasonable degree of iiiediccll 
c u i t ~ i i i i t \  

~ i i c  101 .i iicpliiolo!gist 1-11s iecoiiimcndatioii fc>r an AV fistula \\as proper. When the A\’ fistula 111 the left 
‘ii in I.‘iilcd. he l i d  no responsibility ‘is he did not create i t  When tlie right AV fistula \\,IS created. DI 
l l L i i i i L t t l i i  hLid no iesponsibility and took no part in the dialysis treatment, or the detei-niin,ition that the tisttil,i 
\\‘is iiicittii c He c l i d  not caniiulate the fistula at any time, aiid properly deferred to appropriate medical 
piolcssioii,ilc, I b i  dl these activities. Dr Ilaiii,ithi did not personally see the plctiiitiffctfter November 1 , 2005 
131 i o i  to the occiiireiice on November 1 1, 2006. Dr Wagner stated that on November 1 1, 2000, Di- [lamathi 
q p i  opi i‘itel) referred the plaiiitiff einergeiitly to St Catherine’s of Siena Medical Center, ,ind he wrts not 
in\ oI\ ed LL itli liei ccii-e during that November 1 1 ,  2006 admission. 

It is 111 \V,iyier’s opinion that Dr Ilamathi at all times acted within the xcepted stctndclrds o f  

F3aseti upon the forcgoing, Dr. Ilamathi has deiiioiistrated prima facie entitleinent to suiiiinary 
ludgnient dismissing the complaint. The plaintiffs do not oppose Dr. Ilamathi’s motion for summary 
jtidgiiient. and tliiis have iiot raised factual issues to preclude summary judgment. 

Accordingly, motion (008) is granted and the complaint as asserted against Dr. Ilamathi is dismissed 
\\ It11 pre]tldlcc 

MOTIONS (1107) and (009) 

I n  motion (007) ,  the plaiiitiffs seek summary judgment against Medford Kidney Center, Huntington 
,4rtificial Kidney Center, LTD, and Davita, Inc. Plaintiffs assert that wheii Joyceann Scliinitt w a s  admitted 
to M,itIier Memorial Hospital on October 17, 2006, the vascular surgeon indicated a fLirther work up was 
I cqttii-cd on xi out-patient basis to determine the cause of the malfiiiiction of the fistula which had been 
p l ~ e d  o\ cr ;I yea1 prior to liel- visit to Medford Kidney Center on November 1 1 ,  2006. Plaintiffs contend 
t h d  her dischai gc siiiiimary from Mather Meiiiorial Hospital indicated that there was a failed veiioiis ;tcccss 
silc I cpiir. md further noted that iipoii discussion with Dr. Cariani of Suffolk Nephrology, a revisloll of tlic 
lic,tril,i L\ , i \  iic~cdccl She ~ l l e g e s  that despite no worI<-~ip having been performed, including a fistulagram, on 
’do\ ciiihei 1 I . 2(JOO, four attempts wcre made at Medford Kidney Center to cannulate the fistula with a 
ncecllc. Ic~cerctting the plaintiff’s brachial artery. T l i ~ ,  plaintiffs argue that summary j udgnicnt should bc 
91 anted t o  t1it.m ‘g‘iiiist Metlford Kidney Center, Huntington Artificial Kidney Center, LTD, aiid I h ~ i t a ,  Inc. 

I I t in t i  tiglon ~ I r t i l ~ c i ~ ~ l  Kictiicy Center LTL) d/h/a Medfoid Kidney Centcr a i d  L),ivita Inc , oppose 
’ nit  tion (007) and i n  motion (009) scek summary JLidgiiieiit dismissing the complaint as cisscrted 

.igciiiist llicni 
iindci ciit Iici til \ t  dicilysis ‘it Mcdfoid on October 1 ( I ,  2006 through ;L central \ eiio~is catlietci (CVC) On 
\o \  ciiihui 7 .  2000T h P Reinhart e\,iiiiiiied tlie plaintiff m it11 Dr. Carmlchael Angeles, a Suffoll\ 
\cplirologq ’\llili.itc, m d  after dctcrinining the listiila was ready to be cannulated, she then wiotc an oi dci 
on t l iu  Huntitiglon Ai t i f lc ia l  Kidncy Ccnter LTD. pliysicim’s older forin for cannulcition of thc right ~ ippc i  
A I  111 tjslul,i to bcgiii L\ Itti 0112 small needle on Novcinber 9, 2006, and to advance ,is toleratcd ‘ T h d  lislul,i 
\\ ‘15 c.iiintil,ittd \uccessfiiIly on No\ ember 9, 2006 for dialysis On November 1 1 , 2000, three attcmpts I$ CI c 

I hcq cissci t tha t  pui-siiaiit to an order by dcfciidant Reinhart on Octobei- 17, 2000, the plc i i i i t i  tf 
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iii'iclc to LLitiiitilLite thc fistula. but the blood flon from the fistula n 'is Insufficient to malritLun c l i a l~s~s .  so 
d~,iI!sis \\ 'is acliic\ ed through the CVC It \kcis ,ifter that the plaintiff began to complaln of symptoms 111 her 
I i$t .ii-iii 111 Ilmiathi  vas notified. and tlie plaintiff' was transported to Mather HospItd emeigenc Y' roo111 

111 \iii>poi I o f  the plCiintiffs' ,ipplication foi suiiiiii'iry jiid~iiieiit ng:diiist Medfoid IQdneq Centel, 
I ltinliiiyloii \I titici'il Kidney C'entei. LTD, ,ind Dalita, Inc , thc plaintiffs' expert. Joseph .I Llcbei, Wl D . 
s c t  Ioitli t l i c i I  

c,iiinuIIitioii 111- I ieber coiitinued that Anne Reiiiliardt testified that in  order to pievent mulsion o f  thc 
'it tei 1. i t  IS  iiot to be c,inniilated at the anastomosis, and to do so would be a departure from the s t m t l a d  of 
C"II c Lli  I I C ~ X I  opines that tlie cause of tlie plaintifYs internal bleeding in  her right arm on Noveiiiber 1 1, 
3000 \\'is t h t L  icsiilt of the anastomosis being punctured during repeated atteiiipts to caiinulate the fistula 'It 
the \/IccIfot d I<tciiicy Center, and that the plaintiff would not have sustained any internal bleedliig or any of' 
the I cl'iteci i l i j i i i  ies had the fistula been properly cannulated. Both the techiiiciaii Jose Vegara, nnd niirse 
Viut p h q ,  of clcfcndant's staff, attempted to cannulate the fistula 

ul\ ton o f  the bi-aclii,ll artery ,it the site of the mastornosis is not a ILno~%n compllccitioii oI' 

DI Lieber set forth that when nurse M~irpliy felt the fistula and fouiid it was small and mimature. she 
cottlcl h,i\ c used just the Pernia Cath on November 11, 2006 to dialyze the plaintiff, and avoided using the 
Ilstu1,i Dr Licher does not set forth the standard of care for nurse Murphy when an order has been made by 
the nurse pi xtitioner, co-signed by Dr. Caraiaiii, to commence cannulating the fistula. 

Huntington Artificial Kidney Center LTD d/b/a Medford Kidney Center and Davlta 1x1~. (Medfoid 
ICtdney Cent21 ). h,lve submitted the affii-niation of their expert, Gary Giangola, M D 111 support of their 
,ippIic,ition 521- siiniiiiary judgmeiit. Dr. Giangola affirmed that he is liceiised to practice medicine 111 New 
Yoi  I\ ~ n d  is bodi-d cei tified i n  vascular surgery. He set forth his education and training and experleilce with 
'itei io! enoiis fistillcis He set forth the materials and records whicli he reviewed and opined with a 
I e,isoiicible dcgi ce of medical certainty that Medford Kidney Center has not departed from good and 
.icceptcel st,iiid,iids of medical care nnd treatment. He set forth the plaintiffs care a id  treatment i n  

No\ cmhei- 2006, m d  the cvents leading to tlie plaintiffs adiiiission to St. Catherine of Siena Medical Centci 
on N o \  cmhei 1 1 .  3CM Dr Giaiigola stated that in  his operative report, Dr. Khan noted multiple skin 
p i i n c ~ t ~ i  e m , i i  1,s. 'ill of \\ hicli he cittnbiited to needle marks of the attempted dialysis caiinulatioii He 
d d t  tion,illy iiotcd th,it one of the brmcli arteries had avulsed, which he attributed to a iieedle puncture Hc 
\ el! spccific,illq notcd i n  his operative report that the fistula had not been cannulated 

111 C ~ i a n g l , i  continued that a s  a preliminary matter, iiijtiry to the brachial artery is a ILiiou.n 
coniplic,itioii ol'dialysis caniiulation and I S  docuniented i n  medical literature. Dr Giangola stated 
c i d d t t i o i i ~ i l l > .  I,icercition ol'the artery can occur even when proper cannu1,itioii technique IS  iitiliml. tie 
coiili iiticcl, c \  cn ,irsuming nurse Murphy or tlie technician Vegara avulsed the brachial artery, i t  is a known 
I I\], ,itid tlieicloic not 'i dcviation horn the standard of caie. Dr. Gaingola opined that both niiise Miii-phy 
,mc l  tccli i i ic~~~n L cg,ii-a tool\ ,ippropriate measure5 to cannulate the plaintiff" right arm fisttila on Novcmbei 
1 1 .  2000 I t c  set forth the standard of care for inserting the needle to cannulate the fistula and ho\v Ihey both 
complied LL i l h  sucli standard of care. Moreoker. he opined, i t  I S  not indicative of poor cannulation techniquc 
t h d  the piticnt's listula wCis not patent on the 1 I"', even though i t  was used for dialysis on the 9th, as i t  I S  

p~ss ib lc  h i  'I m,itiire Iistiila to fail at any time. He continued that the plaintiffs iiiteriial bleeding not 
tho  I esult 0 1  i h e  ciiiastoiiiosis being punctured during the cannulation attempts as there is nothing I n  Dr . 
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111 ( ~ i m ~ o l ~ i  Aso opined that ‘1 branch drtery cannot be palpcited 01 \ isualii.ed, nor can th1111 01- b ru i t  
hi. i~lciiti tied it1 the br,iiicli due to the blanch’s sinal1 size Thus. oiie may iimd\ertently come 1 n t o  contact 
\\ i t l i  ~ l i c  bi.iiich ,irteiy d t i r i i i ~  ,i caiiniilation attempt because its location IS tinkiioL3 n He continued that i t  1s 
possible th‘ i t  I ~ L I I S C  Murphy or technician Vegara avulsed the branch artery wlthout knowing t h t  they h i  
done w It I C ,  possible that the needle avulscd the branch artery because the iieedle I S  1,iiger than the b~ anch,  
~ L I I  t i c i i l ~  1) I I I  this pitlent wlio \viis k i i o ~ w  to have siiiall vessels Thus, there would be 110 tlashbxbL and 
iieithet \I oulcl h,i\ e suspected that there wcis contact with the branch artery. Siiice the locatloll o r  thc branch 
‘ii-tt:r> cmnot be known iii the setting of a dialysis center, i t  follows that i t  I S  not a deviation of the standaid 
01 C,IIC to iiiad~crteiitly avulse a branch during a cannulation attempt. 

111 (,ianyola also opined that i t  was proper for the defendants to follow nurse Reinhart’s order and 
t i t i l i~e thc A V  tistiila since it had been successfiilly caiiiitilated on November 9’”. He added that there is no 
spcci lic stantiai-d o f  care relative to the number of attempts at cannulation of an AV fistula other than the 
local staiid;irJs created by the individual dialysis center. Dr. Giaiigola concluded that because niirse Murphy 
.ind teclinici,in V e g r a  comported with the applicable standards of care there is iio proxiinate cause between 
their cai t: and the iiijtiries sustained by the plaintiff. 

Hasctl iipon the foregoing, it caiiiiot be deteimined that the Medford Kidney Ceiitei- defentlants lia\/c 
demonstrated entitlement to sunimary judgment disiiiissiiig the complaint. Nor can it be determined that 
plaiiiti  i‘t‘s are cntitled to summary judgment. “Suiiiiiary judgment is not appropriate in a medical 
iiialpi-acticc x t ion  where the parties adduce conflicting iiiedical expert opinions as such credibility issues 
cat1 only he resol\ ed by a JLU-Y’’ (Bmgstorz v Wiing, 41 AD3d 625, 839 NYS2d 159 [2d Dept 20071; scv ,  
(i/$o, Shields v Brrlttir(i.. 1 1 AD3d 67 1 ,  753 NYS2d 652 [2d Dept 20041; Barhuto v Wintlirop U i i h  Hosp., 
3 0 5  A132d 0:!3, 624, 760 NYS2d 199 [2d Dept 20031; Halkias v 0tolai.yrzgology-Fcicial Plastic Szirgerj? 

I W O C . .  2S2 AD3d 050,  724 NYS2d 432 [2d Dept 20011). 

,-\ccoi ilinglq. niotion (007) by the plaintiffs fbr summary j u  
(‘i.ii[ci dcli.iicic~nts I S  denied, m d  niotion (009) by the Medford Kidney Cent 

I)‘lli.tI N#& / t f  ~zv2f. 
~ --+- 
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