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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. EILEEN A. RAKOWER 
Justice 

HANOVER INSURANCE COMPANY 
A/S/O SOH0 GEMS, 

Plaintiff, 

“ V  

TIM DUNGAN, CONTRAST COMMUNICATIONS, 
INC., AND CONTRAST MEDIA, INC., 

Defendants. 

TIM DUNGAN, CONTRAST COMMUNICATIONS. 
INC., AND CONTRAST MEDIA, INC., 

Third-party Plaintiff, 

-V- 

FOOD CENTER REALTY CORP., 

Third-party Defendants. 

PART I5 

INDEX NO. 1041 581201 0 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

Third-party lndex Nn. 

The following papers, numbered 1 to were read on this motion for/to 
1 PAPERS NUMBERED 

I 1,2,3 
I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ..- 

Answer - Affidavits - Exhibits _ _  i - 4.5 

I 6, 7 .- Replying Affidavits __ ~ I . _ _ . ~ I . -  

Hanover Insurance Company (“Manover Insurance”), as a subrogee of Sol10 
Gems, sceks recovery i n  subrogation for amounts it paid to its insured upon a 
claim for property damage which occurred on Septelnbcr 25, 2009, at its premises 
at 367 West Broadway, New York, NY. Defendant Food Center Realty Corp. 
(“FCRC”) now nioves for suininary judgment pursuant to CPLR $32 12. 

S o h  Gems conducts business at 367 West Broadway, New Yorl;, NY, and 
is insured by Ilanover Insurance. 500 Hrooine Street adjoins the property located 
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at 367 West Broadway, New York. FCRC is the owner and lcasor of500 Erooine 
Strcct. 011 March 5 ,  1988, PCRC leased the entire building, except for the second 
floor, to 500 Brooine Strect Associates. On December 25, 2003, FCRC leascd the 
second floor of 500 Broom Street to Contrast Carnmunications, Inc. (“Contrast 
Coinniiinicatioiis”). Tiin Dugan (“L)ugan”), is the principal and sole shareholder 
ol’ Contrast Communications. 

On September 25, 2009, a boiler located in the Contrast Caiiimuiiir;ations 
leasehold at 500 Hroon~e Strcct, burst, resulting in a water leak, As a result of the 
water leak, S o h  Gems suffered damagc to its property. Soh0 Gciiis submitted a 
claim to Hanover Insurance. Hanover Insurance made paymcnts to Soho Gems. 
Hanover now seeks to recover money that i t  paid to Soho Gems as a result of the 
water damage. 

Hanover Insurance’s complaint a1 leges that Dugan, Contrast 
Communications, and Contrast Media (collectively, “Defendants”) failed to take 
appropriate steps to protect the propcrty €rom water damages, and that the leak 
was caused by or contributed to by reasons od’ Defendants’ negligence. € h o v e r  
Insurance demands $105,740.06 in damages from Defendants. 

Defendants coinineliced a third-party action against FCRC on Septcrnber 3 0, 
20 1 1. In the third-party complaint, they allege that FCRC, who leased the 
premises to Contrast Communications, was responsible for the upkcep and 
inaintcnance ofthe premises located at 500 Brooine Street, including thc building 
water heater located within Contrast Communication’s premises. They allege that 
if IIanover lnsurance reuovcrs judgment against Dcfendaiits, then all three parties 
are entitled to recover from ECRC in the amount of such .judgment. 

FCRC now moves for summary judgincnt and to dismiss the third party 
coinplaint against it. Dugan opposes this motion. 1 lanovcr Insirrance takes no 
position. 

’I’hc proponent of a motion for sutnmary judgmcnt must inake a prima facie 
showing o f  cntitlemcnt to Judgment a s  a maltcr of law, That party must prod~xcc 
sufficient evidence i n  adniissiblc form to eliminate a n y  material issue of fact lion1 
the case. Where the proponent inakes N C I I  a showing, t1-x burden shifts to the 
party opposing the motion to demonstrate by admissible evidence that a I’actual 
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issue remains rcquiriiig the trier of fact to detemiine the issue. The affiririation o f  
counsel alone is not sufficient to satisfy this requirerncnt. (Ziickcu~i~in I/. Ciii, ~. of’ 
New Y w k ,  49 N.Y.2d 557 [ 19801). In addition, bald, conclusory allegations, cvcn 
if believable, are not enough. (Ehrlich v. i-lmwiccrn Moninger Grcc~nl7ousc h f j i .  
(70t-p., 26 N.Y .Xi 255 [ 19701). (Eu‘iswri Ststic. C‘orp. v. 42nd Strwt  ~ I ~ ~ ~ ~ h p I m  

C O ~ ~ I . ,  I45 h.D.2d 249, 25 1-252 [lst  Jlept. 19891). 

An out of possession landlord is one who “lias surrendorcd possession and 
(Mchl v. F/eishw, 234 AD3d 274, 650 control over premises Icased to a 

NYS2d 784 [2”“ Dept 19961). An out  of possession landlord is geiierally not 
liable in ncgligcnce with respcct to the condition of the demiscd property. 
(Guman  v. Hnvcn Plazu FIOZLS. Dev. Fund C‘o., 69 NY2d 559 I987]), However, 
there arc two exceptions to this general rule: where the laridlord “( 1) is 
contractually obligated to make repairs or maintain the prcmises; or ( 2 )  has 
contmctttd right to reenter, inspcct and make needed repairs and liability is based 
on a significant structural or design dcfcct that is contrary to a specific statutory 
safety provisions.” (V~7,rquc.z v. The f(ector., 40 ALHd 265 [ 1” Dept 20071); SPP 

UISO, L a w  v. Fisher Pcrrk Lune Co., 276 AD3d 136 [ 1” Dept 20001). 

“Absent statutory duties, a landlord’s reservation oI‘thc right to enter thc 
leased premises to make repairs or correct improper conditions does not impose 
liabi I ity for a SLI bsequentl y arising daiigero tis condition.” Brociks v. DuPofzt 
Associates, I64 A.D. 2d 847, 848 [ 1 ’‘ Dept 19901). 

In support of its motion, FCRC provides: the plcadings, the bill of 
particulars, a preliminary conference Order dated January 3 1,  2012, a compliance 
conference Order, dated June 5, 2012, the Lease between Daina Inc. and 500 
Broome Associates dated July 15, 1 c198 (the “Soho Gem Lease”), the Affidavit of‘ 
Adrienne Schere the President of FCRC, the Lease between FCKC and 500 
B r o o m  Associatcs dated March 5, 1988 for the cntirc building except the second 
floor, and the Lease between FCRC and Contrast Coininunicatioiis dated 
December 25, 2003, for the second floor oftlie building. 

The lcasc between €CRC and Contrast Communications states in Article 4. 
Repairs : 
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Tenants shall, through the terms of this lease, ta le  good carc of the 
demised premises and the tjxtures and appurtenances therein, and the 
sidcwallts adjacent thereto, arid at its sole cost and expenscs, make all 
non-structural repairs thereto as arid when needed to preservc them in 
good working order and condition, reasonable war and tear, 
obsolescencc and dainagc from the clements, fire or other casualty, 
excepted. 

It further provides in Articlc 13, Access to Premises: 

Owner or Owner’s agcnts shall have the right (but shall not be 
obligated) to enter the derniscd prenijses in any emergency at any 
time, and, at other reasonable times, to examine thc same arid to make 
such repairs, replacements and improvements as Owner may deem 
necessary and reasonably desirablc to any portion of the building or 
which Owncr may elect to perform, in the premises, following 
Tenant’s (’ailtire to make rcpairs or perform any work which Tenant is 
obligated to perform undcr the lease, or for the purposc of complying 
with the laws, regulations and other directions of  governmental 
authorities. 

A rider to the lease provides: 

In no evcnt sliall Landlord be required to furnish, hcat, air 
conditioning, vcntilation or any other serviccs except as provided 
herein. Tcnant will maintain day-to-day operations of the demised 
premises including, but not limited to HVAC, plumbing and 
electricity including repair and if necessary replacements, provided, 
however, landlord will make any “capital repairs” thereto. A 
capital repair shall be one or more related rcpairs and/or replacements 
incurred at thc same time costing in excess of $350.00. 

(emphasis added). 

In its motion rbr suminaryjudgment, FCliC disclaims liability on thc basis that 
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it is an out-of-possession landlord. In opposition, Dugan provides his own affidavit, 
and asserts that the pursuant to the ternis of the  Lease, FCRC was responsible for any 
capital repair, including repair to the boiler or water heater that is the subject ofthis 
case. 

Here, given the tcrins ofthe Leasc and FCRC’s contractual obligation to make 
“capital rcpairs,” FCRC has not established that it was out-of-possession landlord 
who “has siirrendcred possession and control over prciiiises leased to a tenant” ( A 4 4 7 1  

v. Flcish~r, 234 AD3d 274, GSO NYS2d 784 [Z”“ Dept 19941) and thus not liable for 
ncgligence in this case as a matter of law. FCRC’s mot ion  is therefore denied. 

Wherefore, i t  is hereby, 

ORDERED that defendant Food Centcr Realty Corp.’s motion for siirninary 
judgment is denied. 

This constitutes Ihe decision and order oftlie court. All other relief requestcd 
is denied. 
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