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F o r  a Judgment Under Article 7 8  of  t h e  CPLl i  

- a g d i n s L  - UNFILED JUDGMENT 
This judgment has not been entered by the Qunty Cle& 

T H E  ENVIRONMENTAT,  CONTROL BOARD OF rmnd notree of entry cannot be served based hermm, TO 
C I T Y  OF NLW YOKK,  &hin entry, aounsei or authorizd r e p r m w e  

in m d the Juclgmerpt ews  Desk ( 
R e  s porlcle n t . 149B). 

HON. DONNA M, MILLS, J S C , :  

P e t i t l o n e r ,  321-3 West 47”’ i;l.reet A s s o c i a t e s ,  T,P, b r i n g s  

I.his proceedi nq, p u r s u a n t  t o  CPLR arti clc 18  p r o c e e d i  rig, t o  s e t  

a s i d e  an Order Denying  t hc  Requcst Lor a New I I e a r i n y  A f t e r  d 

F a i l u r e  i o  Appear  ( V d c a t i n g  ;I D e f a u I . t ) ,  d a t e d  February 2 4 ,  2012, 

of  respondent T h c  E r i v i  r o n m e n t a l  C o n t r o l  Board of t h e  C i t y  of  N e w  

York ( “ E C B ” )  . 

Respondent  c ros s -moves  t o  d i s m i s s  t h e  p c t i l .  ion.  

BACKGROUND 

P e t - i t i n n c r  is a domes t i c  l i m i t e d  p a r t r i e r s h i p  w i t h  i t . s  

p r i n c j - p a l  p1.ace o f  business i n  N e w  Y o r k .  F e . t k - t i o n e r  owns a 

b u i l d i n g  l o c a t e d  a t .  323  West: 4’7“’ S t r e e t ,  N e w  Y o r k ,  N e w  York ( t h e  

s u b j e c t  px-emises”)  . S t a t e m e n t s  f rom Lhe N e w  York C i t y  \ \  

DeparI:rncnt. o f  F.iriance l i s t s  pe t - i t - i one r ’  s address as \\c/o B i g  

Apple Management, P.O. Box 20213, G r c c l e y  Sq. S t d t - i o n ,  N e w  York, 

N e w  Y o r k ,  1000:l.” (see Not of  P e t i t i o n ,  Exli 9 )  . In add l i t - i on ,  
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pe l : i t i o r i e r  j..s r e g i s t e r e d  w i t h  t h e  N c w  York Cit .y Department of  

Housing P r e s e r v a t i o n  and  Development. (“HPD”) u s i n g  t-the address 

“c:/c) B i g  Apple Management, 3 4 7  k’ i f t .h  Avenue, N e w  York“ (see Not 

of Petition, Exh 8 )  * 

On October 11, 2 0 1 1 ,  a N e w  York C i t y  Department of B u i l d i n g s  

(“DO,”) I n s p e c t o r  i s s u e d  Notice o f  V i o l a t i o n  (“NOV”) number 

34924010P (“NOV l 0 P ” )  t o  p e t i t i o n e r  f o r  o c c u p y i n g  a p a r t m e n t s  313 

arid 4 B  i n  1.he subject premises c o n t r a r y  t o  t h e  e x i s t i r - i y  

c e r t i f i c a t e  of  occupancy ,  i n  violation of  5 2 8 - 1 1 8 . 3 . 2  of t h e  New 

York C i t y  B u i . I d i n g  Code ( A d m i n i s t . r a t i v e  Code of t h e  C i t y  o f  N Y  

[ “ A d r n i n i ~ s t r a t i v c  Code”] S28-118.3.2) . S p e c i f i c a l l y ,  the DOB 

I n s p e c t o r  n o t e d  that:  apartmer1t.s 3B arid 4 B  i n  t h e  s u b j e c t  p r e m i s e s  

were o c c u p i e d  a,s a transient hotel.. 

DOB r e p o r t e d l y  a l s o  i s s u e d  e i g h t  o t h e r  NOVs,  s p e c i f i c a l l y  

NOVs 34924911.R (“NOV 1 1 R ” ) ,  349240122 (“NOV 122”) 34924013K 

( “ N O V  13K”), 34924014M ( “ N O V  1 4 M ” ) ,  34924015Y (“NOV 15Y”), 

3 4 9 2 4 0 1 6 X  ( “ N O V  16X”) , 34924017H (“NOV 17H”) I and 34924018J (“NOV 

18J”) , t o  p c t i t . i o n e r  on t h e  same day. 

T h e  A f f i . d a v i t s  of S e r v i c e  f o r  t .he  NOV 1 O P  s t . a t e  t - h a t  the 

p r o c e s s  server used a l t e r n a t e  mct.hod of  s c r v i c e ,  pursuant .  t o  NV 

C i t y  C h a r t e r  51049-a ( d )  ( 2 )  , a f t e r  a reasonab1.F: a t tempt  t o  

e f f ec tua i_e  s e r v i c e  upon t h e  p r o p e r t y  owner o x  r e s p o n s i b l e  p a r t y  

p roved  u n s u c c e s s f u l .  (Not. of Cross M n t  I Exh B )  . S p e c i f i c a l l y ,  t h e  

A f f i d a v i t s  o f  S e r v i c e  state t h a t  t h e  p r o c e s s  s e r v e r  (1) p o s t e d  a 

copy of NOV 10s o n  t h e  f r o n t  en t . ry  d o o r  of t h e  s u b j e c t  p r e m i s e s  
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on O c t o b e r  11., 2 0 1 2 ,  and  ( 2 )  m a i l e d  c o p i e s  t o  p e t i t i o n e r  at t h e  

s u b j e c t  p r e m i s e s  a n d  a t  1 6 3  West 23:'' S t r e e t ,  New York, N Y ,  

purportedly p e t . i t i . o n e r '  s I .as t  known address (.id. ) . 

However, p e t i t i o n e r  d e n i e s  r e c e i v i n g  NOV I.OP, a n d  asserts 

I n  that the a d d r e s s  t o  w h i c h  NOV I O P  was m a i l e d  i s  i n c o r r e c t . .  

f a c t ,  By D e c i s i o n  and O r d e r ,  da t .ed  kcembcr  8 ,  2011, a f t e r  a 

h c a r i n g ,  ECB dismissed f o r  i m p r o p e r  s e r v i c e  seven other 

v i , n l a t i o n s  t h a t  had been  mailed t o  p c t i . i : i o n e r  a t  1 6 3  West 23"' 

S t r e e t ,  N e w  York, N Y  (Dcc 6. O r d e r ,  Not of Cross Mot, Exh  3 )  I 

P e t i t i o n e r  f - u r t h e r  s t a t . e s  t.hat. on November 1 4 ,  2 0 1 1 ,  it re l ; . r icved 

t -he o t . h e r  e i g h t  v i o l a t i o n s  .tihat had been al. l c g e d l y  a f f i x e d  t.o , t he  

s u b j e c t  p r e m i s e s ,  but t h a t  it never r e c e i v e d  a n y  of  the 

v i  o l a t i . o n s  b y  ma i l . .  

'The e i g h t  NOVs, a s  w e l l  a s  NOV lOP, d i r e c t e d  p e t i L i . o n e r  t o  

appear a t  a h e a r i n g  a'(: ECB on December 1, 201I, a t  8:30 A . M . ,  t o  

answer  and  d e f e n d  t h e  a l l c y a t . i o n s  t h e r c i i n .  P e t i t i o n c r  appeared 

f o r  Lhe s c h e d u l e d  h e a r i n g  on e i g h t  01 t h e  v i o l a t - i o n s ,  buh f a i l e d  

t o  a p p e a r  for NOV 1OP. On December 6 ,  2011, ECB i s s u e d  a de f -au l t  

o rdc r  a g a i n s t  p e t : i t i o n c r  for NOV 10P arid imposed a default 

p e n a l t y  o f  $ 1 2 , 0 0 0 .  

On February 22, 2012, p e t i t i o n e r  r e q u e s t e d  a new h e a r i n g ,  

e s s e n t i a l .  ly asserting t ha t .  i t  d i d  not rece ive  t h e  pos t - inc j  or 

r r i a i l i n g  for- N O V  1OP (see Not. o f  Cross  Mot., Exh D )  . By f i n a l  

d e t c r r r i i n a t i o r ,  dated Fel2ruau.y 2 4 ,  20.12, ECB d e n i e d  pe tr:i t i o n e r '  s 

r e q u e s t  f o r  a new h e a r i n g  after a default on the g r o u n d  t h a t  "[a] 
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r e q u e s t  for- a. hearing a f t e r  a f a i l u r e  t o  a p p e a r  w i l l  only be 

g r a n t e d  i..f t h e  f a i l u r e  t o  a p p e a r  w a s  for a r e a s o n  l i s t e d  i n  ECB’s 

r u l c s  . . . [ a n d  p e t i t i o n e r ‘ s ]  reason f o r  not, appearing i s  not 

l i s t e d  i n  ECR’s r u l e s ”  (Nat. of C:ross Mot., Exh  E )  The l e t t e r  

a l s o  di .rected p e t i t i o n e r  t.o pay t h e  $ 1 2 , 0 0 0  p e n a l t y  (id.). 

P e t i t i o n e r  p a i d  t h e  p e n a l t y  by Check No. 1 2 9 7 ,  d a t e d  March 

23, 2 0 1 2  (Not of Cross Mot, Exh F ) ,  and commenced t h i s  CPLR 

a r t i c l e  7 8  p r o c e e d i n g .  The p e t i t . i o n  seek:; a n  o r d e r  vacating and  

a n n u l l i n g ,  a s  a r b i t r a r y  and  c a p r i c i o u s ,  ECB‘ s d e t e r m i n a t i o n ,  

d a t e d  F e b r u a r y  2 4 ,  2 0 1 2 ,  w h i c h  denied p e t i t i o n e r ’ s  r e q u e s t .  f o r  a 

new h e a r i n g  a f t e r  a d e f a u l t  o n  NOV 1.OP.  P e t i t i o n e r  also 

c h a l l e n g c d  s e r v i c e  of t h e  o t h e r  e i g h t  NOVs, b u t  have  s i n c e  

wi thdrawn t h o s e  c h a l l e n g e s  a s  t - h v s e  NOVs a r e  p e n d i n g  b e f o r e  ECB‘s 

Appeals Board and a re  n o t  y e t  r i p e  f o r  j u d i c j a l  r e v i e w .  

ECB sccks  t o  d i s m i s s  t h e  pe-ti.ti.on f o r  f a i l u r e  Lo s t a t e  a 

cause of a c t . i o n ,  on t h e  g r o u n d  t h a t  p e t - i t i o n e r  waj-ved any  r i g h t  

t o  c h a l  1 .enye the F e b r u a r y  2 4 ,  2 0 1 2  d e t e r m i n a t i o n  b y  p a y i n g  t h e  

$ 1 2 , 0 0 0  p e n a l t y .  

DISCUSSION 

The o n l y  question kha t  may be r a i s e d  i n  a p r o c e e d i n g  under- 

CPLK ‘7808(3) i s  “ w h e t h e r  a d e t e r m i n a t i o n  was made i n  v i o l . a t i o n  of 

l a w f u l  p r o c e d u r e ,  was a f f e c t e d  b y  an error of law or was 

a r b i t r a r y  a n d  c a p r i c i o u s  or an a b u s e  of  d i s c r e t i o n  . . .  . ” ‘the 

a r b i t r a r y  and  capricious test chief 1 y relates t o  whet.helr a 

p a r t i c u l . a r  a c t i o n  s h o u l d  have  been  t a k e n  or js j u s L i f i e d ,  and  
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w h e t h e r  t h e  a d m i n i s t r a t i v e  ac t i . on  i s  wi t h o i i t  f o u n d a t i o n  i n  f - a c t  

(MatLer of  P d 1  v Bioaru‘ of E d i i c .  of Union Free School D i s t .  Nu. 1 

of T o w n s  of S c a . r - - s d a l e  & Mdmarorieck,  Westchester County,  34 N Y 2 d  

2 2 2 ,  231 [1974]). “ A r b i t r a r y  a c t i o n  i s  w i t h o u t  sound  basis in 

r e a s o n  a n d  i s  genera.1J.y t a k e n  w i t h o u t  r e g a r d  t o  t,he f a c t s ”  ( i d .  1 . 

The p r o p e r  test. i s  whether- there i s  a r a t i o n a l .  b a s i s  f o r  t h e  

a t l rn in is t r -aLive  o r d e r  (id. ) . 

P e t j , t i o n e r  e s s e n t i . a l . 3  y a r - y u e s  kha t  the d e t e r m i n a t i o n  deny ing  

i t s  r e q u e s t  f o r  a new h e a r i n g  was a r b i t r a r y  a n d  c a p r i c i o u s  s i n c e  

p e t i t i o n e r  w a s  n o t  p r o p e r l y  s e r v e d  wilrh NOV 10P. S e c t i o n  1049-3 

of  t h e  N e w  York C i t y  C h a r t e r  p e r m i t s  a l t e r n a t i v e  s e r v i c e  01 N O V s  

of  m a t t e r s  o v e r s e e n  b y  ECB by  (1) a f f i x i n g  NOVs  i n  a c o n s p i c u o u s  

p l a c e  t.o the p r e m i s e s  w h e r e  the v i . o l a t i o n  o c c u r r e d  ( s e e  N Y  C i t y  

C h a r t e r  51049-a[d] [ 2 ]  [a] [ i i ] ,  and (2) rriail iny a copy  of t h e  NOV 

to the s u b j e c t  premises a n d  to t h e  a d d r e s s  f i . l ed  w i t h  H P D  ( N Y  

C i t y  C h a r t e r  51.049-a [ d ]  [ 2 ]  [b] ) e 

Here ,  the subrriissioris s u p p o r t  a f i n d i n g  t h a t  the N Y  C h a r t e r  

p r o v i s i o n s  f o r  a l t e r n a t i v e  s e r v i c e  of t . he  NOV -1 OP on p e t i t i o n e r  

w e r e  n o t  met since t h e  NOV was rnailed t o  a n  a d d r e s s  other t h a n  

t h e  on(3 f i l e d  wit ,h H P D .  A s  s u c h ,  NOV 10P :1;hould h a v e  granted 

p e t i  t i o r i e r ’  s request f o r  a new hearirig . 

‘i’he a s s e r t i o n  I-hat  p e t - i t i o n e r ‘  s payment of  t . h e  d e f a u l t  

p e n a l t y  b a r s  [:his p r o c e e d i n g  l a c k s  m e r i t .  P c t i t , i o n e r -  n o t e s  t h a t .  

i I.: p a i d  the default p e n a l t y  t o  c o r n p l y  with t h e  r e q u i r e m e n  t.s lor 
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appeal in Title 48, 5 3 - 7 3 ,  of the Kulcs of t.he City of New York 

That. p r o v i s i o r i  s taLes ,  in part: 

No appeal by a respondent shall be permitted 
unless within 20 days of -the mailing of the 
hearing officer' s recommended decision and 
order the civil penalty imposed by said order  
is pah.d or the respondent shall have posted a 
c a s h  or recognized surety bond in the f u l l  
amount imposed by t.he deci si on arid order 
appealed from 

(48 RCNY 3-73) . Furthermore, contrary to respondent,' s assertion, 

48 RCNY ?-82(f) expressly permits rcview (11 a denial of d request 

for a new hearing, pursuant to Article 78 of t h e  New Y o r k  Civil 

PracLice Laws arid Rules. 

Accordingly it is 

A D J U D G E D  t h a t  the petition is g r a n t e d  zis follows: 

The determination of r e sponden t  Enviroiimcnta.1. C o n t r o l  Boardof t h e  

C i t y  o f  New Y o r k ,  d a t e d  Febw'uary 24, 2012, is vacated arid 

annulled and pet.itioner is grant-ed a new hearing after. iailure to 

appear on Violation Number 34924010P. 

Dated: r / . / / 3  
ENTER : 

J, S .  C. 
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