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T&WNEi{T 4/10/2013

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: ___HON. PAUL WOOTEN

Justice | ; " PART
In the Matter of the Appllcatlon of RS H
COLLEEN WEST,
’ Pétitioner, : e v

INDEXNO. - 113167/10
Fora Judgment under Al'tlcle 78 of the . , s : \ ST
Civil Practice Law and Rules, : MOTION SEQ. NO. 001

5 \ ‘

-agalnst-

RAYMOND KELLY, as the Police CommhsuonF l L E D

the City of New York and as Chairman cgf

the Board of trustees of the Police Pension - APR 10 2013
Fund, Article Il, THE BOARD OF TRUSTEES of thN

Police Pension Fund, Article Il and THE NE%WEW YORK

YORK CITY POLICE DEPARTMENT cmom
Respondents ‘ \ \ BRRTIT

' The following: papers numbered 1 to 5'were read on thls motion by petltloner for a judgment pursuant to o

Artlcle 78.
-PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ... 1.2, 3
Answering Affidavits — Exhibits (Memo) : S -
: Replymg Affidavits (Reply Memo) ‘ - |

. Cross-Mot1 ion: [ lves I No
| Colleen West (petitioner). a retlred New York.City pollce officer, brlngs thls Article 78
- proceeding to annul the determlnatlon of the respondents which denied her application for an
acmdent disability retirement pension (ADR) on the ground that there was insufficient medlcal
ewdence to substantlate her claim of disability, Petitioner argues that thls determlnatlon was.

arbitrary and capricious and contrary to established law.
BACKGROUND

Petitioner was appointed to the New York City Police Department (NYPD) on J\uly_12,
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1988. On August 13,2006, petitroner sustarned injuries to her left arm, back and neck while
performlng a vehlcle stop The perpetrator attempted tQ flee the scene and struck the petltloner '
with his vehicle. The petrtroner was treated at the New York Hosprtal Queens Emergency

Room. As a résult of this accident petitioner was on sick report from August 14, 2006 through.

September 1, 2006; September 7, 2006 through October13 2006; November 13, 2006 through L

November 26, 2006 and December 17,2007 through January 8 2008 The NYPD pald for all ‘

-of the petltroners medlcal treatment rncludrng treating physrcran examrnatlons dlagnostrc

testing and physrcal therapy untll she retired from active sennce on July 18 2008
On August 21, ‘2006,,;pet|troner ca\me under the care of Dr. Stephen H. Marcus, a board- -

certified orthopedic suirgeon Dr. Marcus initially diagnosed 'petitioner with a cervical and -

lumbosacral spraln and prescnbed physncal therapy and medlcatlon Dr Marcus contmued to

treat petitioner from 2006 through 2008 In his July 11,2008 report Dr. Marcus opined that
petitioner could:no longer perfo’rm her duties as a police officer. '
On Aug\u‘st 30, 2006, petitioner underwent an MRI of her lumbar spine. Linda Harkavy,

M.D., a board-certified radiologist,t reported a small left parasagittal dtSc herniaton, mild disc:

~ bulging, and-a small radial tear |n the right lateral disc margin.. On Sepﬁte‘m“ber 15, 2()06, an MRI

of the cervical spine was performed.r Dr. Harkavy reported small disc‘ herniations and sligh\t |
anterior listhesis. On October 27, 2008; petitioner was exarnined by\ Dr. WiIIi"am.B. Head Jr.,
MD., a board—certrfled neurologrst Dr. Head diagnosed petrtroner to be suffenng with a
cervical strarn ‘a lumbosacral strain, cervical radrculopathy and lumbar radrculopathy Dr. Headr
stated that petltroner s August 13, 2006 accident caused the aforementloned conditions.
On January 3, 2007 ‘petitioner was placed on restricted duty by her NYPD District

Surgeon, Norman Lanes, M.D. In the restricted duty form; Dr. Lanes dlagnosed petrtloner wrth
neck and back injuries with a positive MRI. |

On April 3, 2007, - petitioner submitted an application for ADR in which she alleged that.
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as a result of the line of duty injury, she suffered from severe neck pain back paln numbness
down her left arm, numbness down her left thigh and physrcal Iimltations Petitioner claimed
that she could no longer perform the full\dutyrequrrements of an NYPD offioe,r. In response to
petitioner's application; the Police Cornmissioner filed an application for O'rdin\ary ,‘[’)\isa\bi‘lity - ’
Retirement (;;ODR”) on her behalf. -On April 1‘2 . 2007, Dr Head examined betitioner and
reported that she suffered from multiple dlSC herniations at L5-51, C4 5, C5 6 and CB 7, W|th

bulges at L3-4 and L4-5, left cervical and Ieft lumbosacral radlculopathy, as weII as chronic -

" muscle tension headaches. Dr Head concluded that petitioner was permanently and totally

disabled as a result of the aforementloned |njur|es and recommended that she be retired from
her posmon asa resuit of the injuries she suffered on August 13, 2006 ’
On:-May 29 2007, the Police Pension Fund Medical Board (Medical Board) mterwewed \
and examined petitioner The Medical Board drsapproved her application by stating that there :
were no significant flndings precluding: petitloner from performing the full; duties of a New York
City Police Officer. In a report dated October 22 2007, Dr Marcus took exception to that - |
fmdmg and asserted that the petitioner could not perform the strenuous. actrwtres of a full duty
pollce officer. He observed that she had made an attempt to return to ||ght duty and was
unable to partake of aCtiVItleS more strenuous than that. Dr. Marcus opined that; in hIS medicalt
judgment, “Poiice Officer West‘ is unable to’p’artake of the strenuous dutles that,fuil poiice’
activities require. It would be‘both unsafe for her-and for the safety of others for her to do so”
(Amended Verified Petition, exhibit J). Dr: Marcus added that petitioner had not made any
significant improvements and he anticipated that she would continue to have symptoms in the
future. On January 14, 2008, the petitioner was re-examined by Dr. Head who diagnosed her -
with cervical and lumbar herniations; cervical and lumbar strain,\ and cervical and-lumbar
radiculopathy based on his e#a\mination end objective medical tests. On January 2‘2, 2008, the

Medical Board reviewed petitioner’s case and disapproved her application by stating that they
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found“no objectlve orthopednc or neurologlcal findings'to demons‘trate dlsablllty from elther

cervical or lumbar radiculopathy as seen on the officer’s radlographs of the cer\ncal and Iumbar

spine." .Again -Dr. Marcus dlsagreed reportlng on July 11, 2008 that the patient will be unable

"o perform the full duties as a pollce offlcer

On July 18, 2008, petltlone‘r re\t\lred from ser\vic‘eafter twenty years.  The petitioner
claims that s,he\knew that fhe NYPD’Distr‘ict,S\urgeon wo'dld not return r\er to fu‘lluduty be‘cadse of |
her neck and back impairments” \After Her Au\gu\st 13 2\006\ LOD aocident petitioner was on
srck report, I|m|ted capacity or restrlcted duty until February 8, 2008, the last day she reported
to work. Just prior to her retlrement the petrtloner submltted a new ADR appllcatlon and the ‘
Police Commissioner again submltted‘an\appllcatlon for;ODR. On November 4, 2008, the
petitioner wae examined by the Médic‘al Board based on her new ADR application and was‘
again disapproved for both ADR and ODR. On June 10; 2009; Dr. Marcus reported the
following: | S :

“The patient's symptoms have persisted from the onset of the
accident until the:-most recent examination, which took place on
June 3, 2009. ‘The physical examination on that particular date
revealed similar findings as-those noted on multiple previous visits
and they included positive compression test with pain inthe neck,
‘The patient demonstrated decreased range. of motion of the
lumbar spine with positive straight leg raising on the left,
Decreased range: of motion of the lumbar spine was noted There
was sciatic tenderness on the left side with normal motor and \
sensory examination. Because of the above-noted findings, this -
patient is certainly unable to perform such tasks as running after
suspects, climbing multiple stairs, carrying injured adults,
restraining suspects using handcuffs, engaging in hand-to-hand
struggle, and carrying the extra weight that a police officer
frequently needs to carry with bulletproof vests, etc. With regards
to the Job Standard Test, this patiént will not be able to partake of
the Barrier Surmount, the Physical Restraint or the Victim Rescue.
It is my considered medical opinion that Colleen West is not fit for
duty as a police officer-in the New:York Police Department and
that this will continue on a-permanent basis” (Amended Verified
Petition, exhibit L). ©

Dr. Marcus also completed a questionnaire for the Social Security Administration in
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-

which he opined that the petitioner was mcapable of even “Iow physrcal stress" jObS and that her\ :
pain was severe enough to rnterfere wrth her attention and concentratlon An Admlnlstratrve ‘
Law Judge (ALJ) from the Socral Secunty Admlnlstratron found that the petrtloner ] severe
rmpalrments consrsted of “cerwcal disc dlsease W|th hernlaton and cord encroachment
Iumbosacral spine dISC drseaSe wuth hermaton and: chronrc headaches" and: prevented her from \
performing police work or sedentary work ona sustamed basis smce she stopped worklng on
February 8, 2008 (Amended Verlfred Petltlon exhrblt Q) The ALJ noted that these |mpa|rments
were related to her August 13, 2006 mjunes On September 1, 2009 and agaln on March 9 ’
2010 the Meducal Board once agaln found that the petltroners documentary evndenoe and’ v
physmal examinatlon did not demonstrate that she was drsabled from performlng the full dutres '

of a pollce ofﬂcer Petltloner cl-alms that the Medical Board noted the contradlctory reports

\submltted by petitioner's treatrng doctors but failed to explam why they dlsagreed wrth the:

findings of those reports. By Ietter dated June 14, 2010, petitioner was notified by the Pol|ce

Pension Fund Board of Trustees (Board of Trustees) that they revrewed and denied her ,

appllcatlon for ADR durlng its meetmg on June 9,2010. Moreover the Board of Trustees noted -
that petutroner could commence an Artrcle 78 proceedrng ‘within four months of receiving the ‘
letter should she conte‘st\the Board ot Trustee's denial. Subsequently, th“is timely Article 78
proceeding was commenced. | | | \’
DISCUSSION

Section 13-262 of the Administrative Code'of the City of New York governs accident
disability retirement for members of the NYPD pension fund. It provrdes that upon appllcatlon
by-a member or by the Commlsswner the Medlcal Board shall certify to the Board of Trustees
that the member is entitled to ADR if a medical examination and investigation by the Medical
Board show that the member is "physically or mentally incapacitated for the perform’ance ot city -

service as a natural and proximate result of an accidental injury received in such city-service
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while a member.” The applicant has the burden of proving such incapacity and its causationto -« E

the Medical Board (see Matter of Evans v City of New York, 145 AD2d 361 [1st Dept1988];

. Matter of Archul Bd. of Trustees:of\the New York City Fire Dept, Art. 1-B Pension Fund, 93 o

AD2d 716 [1st Dept 1983]). It is well settled that the questlon of whether an appllcant has the

injury claimed and whether that i mjury mcapacrtates him from the performance of his duties is a
decision solely for the Medlcal Board, and its determlnatlon o\n these issues is brndlng on the :
Board of Trustees (see Matter of Borenstein v New York Cit)t EmployeGS’ Ret“ Sys 88 NY2d o
756 760-61 [1 996] Matter of Canfora v Bd of Trustees of the Police Pensron Fund of the |
Pollco Dept of the Clty of New York, 60 NY2d 347 351 [1983]) In: an Article 78 prooeedmg

challenging'a dlsablllty determlnatlon the Medlcal Board's ﬂndlng should be sustalned unless it

- lacks a rational basis, oris arbltrary and capricious (id. at 351) The: standard of review that has

been consrstently applled is that a determlnatlon by the Medlcal Board that the apphcant is not 3
disabled should not be disturbed if it is based on “some credlble evidence” (see Matter of S
Borenstein v New York Ciﬂ/ Employees’ Ret. Sys., 88 NY2d at 760-61); The Court of Appeals
has construed the meanlng of thls phrase to be “evidence that proceeds from a crediole source
and reasonably tehds to support the proposmon for which'it is offered" and that it must be
“evidentiary.in nature and not merely’a,conclusmn of Iaw, nor mere conjecture or unsupporte’d
suspicion” (Matter of Meyer\ v Bd. of Trustees of the New York City t:ire Department, 90 NY2’d
139, 1\46 [1997)).

Here, the petitioner argues that the Medical Board’s denials are deficient as a matter of

law because they do not adequately discuss, analyze or refute the findings of the petitioner's

treating physicians, specifically, the findings concerning petitioner’s severe pain and Iirnitations \
of motion to her neck and back; the instability of her spine, and how this instability renders her.
unfit to return to full time duty. Petitioner also claims that the Medical Board ignored evidence

that indicated that her NYPD district surgeon had determined that she was unable fo return to
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full time duty since her August 13, 2006 accident.\ Finally;‘ although the p‘eti‘t\ioner ooncedesthat 8
it is not bindi‘ng on the Medigcal \Board,,'she argues that the fijndings of the"SociaI Security o
Administration that she\ is per\‘mane‘ntiy, disabled trom policery\rork‘or sedenta\ry'WOr_k should have
been considered by the Board - | ‘ |

Havrng reviewed the record and the documents submitted to the Medical Board the \‘
Court agrees that. the Medical Board did not adequately address all of the numerous medical
reports and/or diagnostic tests submitted by the petltioner in support of her application Thus
although the Medlcai Board: found that the petltioner s physrcians concluded she was disabled

based solely on subjective symptoms it ignored the numerous objective findings contalned in

~ the reports by Dr. Head and Dr. Marous. The MRIs, EMGs, treating doctor rep,orts an’d physical

therapy‘reports all. confirmed that the petitioner suffers frorn pain and ii'mitatio’nroif motion to. her
neck and back. Subsequent to her accident, until the time she retired for service, the petitioner
was not pIaced on actiye duty and her district surgeon aut’hori‘zed and paid:for all, medical
treatment including treating physmran examlnatlons dlagnostic testlng and physrcal therapy
sessmns The Medical Board noted all of this evrdence in its reports but failed to state why |t
disagreed with those findings The Medlcal Board did not even attempt to rebut the treatmg
physicians’ assertions that the petltioners physmai ||m|tat|oris prevented her from returning to
work full time because her inabllity to perform her fuIi duties would be unsafe. for her ahd for the’ (

pUbliC. Petitioner’s treating orthopedist,‘ Dr.-Marcus, addressed her inability to perform her full

duties"as a police officer in'multiple reports that were submitted to the Medical Board. ' The

reports detailed Dr. Marcus’ findings on physical examinations and the correlation of his
findings with‘objective test results; A review of the Medical Board minutes indicates they did\ not
give adequate consideration to Dr.’ Marcus’ findings nor did they explain why they felt the
petitioner could return to full service despite her seemingly clear physical limitations. The\

Medical Board also ignored the findings of the Social Security Administration that determined
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that the petrtioner was totally dlsabled Whlle these fll'ldll‘lgS are not blndmg on the Medlcal

Board -the fallure to even oonsrder or address them is arbltrary and capnmous

Desplte the consrstent flndlngs concermng petitloners neck and back I|m|tat|ons and the

‘ objectlve testing noted above as weli as the determlnatlon by the Dlstnct Surgeon that the

petitioner could not return to full tlme duty, the Medical Board s denial of. ADR was conclusory ;
and did not mclude any meaningful evaluatlon of the. evudence presented oran adequate L
explanation for lts denlal of petltloner S applrcation for ADR The Medlcal Board also falled to
speclfy whether it dlsagreed wrth petltioner s health care prowders as to the medlcal condltion‘s‘
that the petitioner suffered from or if the Medlcal Board had s:mply ooncluded that the
petltloners medlcal condltlons were not disabllng Under the cwcumstances the Court is
persuaded that thls matter should be remanded to the Medlcal Board and the BOard of Trustees
for reconsnderatlon smce thelr conclusmn iacks credlble evrdence (see Matter of Rodr/guez v
Bd. of Trustees of. the New York C/ty Fire Department, 3 ADSd 501 [2d Dept 2004]) |

Accordingly, the petltlon is granted to the extent that the determlnatlon denymg the
petitioners applrcatlon for accudent dlsabllityretlrement is herehy annulled and the matter
remanded to the.ll\’/ledioal Boa‘rd;and the Board of Trustees:for reoon‘sideration‘andfurther
proeeedi\ngslnot inconsistent with th‘i“g.deoi\sion. H PN

|  CONCLUSION

For these reasons and upon the foregomg papers, it is,

ORDERED . that petitroners Article 78 petltlon is granted to the extent that the
determination denying the petitioner's application for accndent disability retlrement is hereby
ann‘ulied‘and the rnatter remanded to the Medioa‘I\Boardand the E’loar'd of Trustees for :
reconsideration and further proceedings not i‘noo‘nsistent with this decision‘; and it'is further,

ORDERED that the Cle\rk of the Court is directed to enter judgment accordingly; and it is

further,
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\ ORDERED that the petitioner shall serve a copy of this Order, with Notice of Entryuan il
respondents. ‘ ‘ : S A

This constitutes the Decision and Order of the Court. e

Dated: “LL-\D e 'Egte'r: 4 |
] L AuLwobTEN‘ JS.C.

“Check one: Il FINAL DISPOSITION [ ] = NON-FINAL DISPOSITION
Check if appropriate: : [ | DONOTPOST [ | REFERENCE

"FILED f *
'APR 102013 :

~ NEWYORK L
- COUNTY CLERK'S OFFICE
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