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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION 
----------------------------------------X 
TSL (USA) INC., BRYANT PARK FUNDING LLC, 
and LIBERTY STREET FUNDING LLC, 

Plaintiffs, 

- against -

OPPENHEIMERFUNDS, INC., HARBOURVIEW 
ASSET MANAGEMENT CORPORATION, and 
AAARDVARK IV FUNDING LIMITED, 

Defendants. 
----------------------------------------x 

Charles E. Ramos, J.S.C.: 

Index No. 600976/10 

Motion sequences 012 and 013 are herein consolidated for 

disposition. 

In motion sequence 012, the defendants ~ppenheimer Funds, 

Inc. ("Oppenheimer"), Harbourview Asset Mana~ement Corporation 

("Harbourview"), and AAArdvark IV Funding Lilited ("AAArdvark") 
I 

move pursuant to CPLR 3212 for summary jUdgmlnt dismissing the 

. I 
plaintiffs TSL (USA) Inc. ("TSL"), Bryant Park Funding LLC 

("Bryant"), and Liberty Street Funding LLC' s I ("Liberty", 

collectively, the "Lenders") third amended clmPlaint (the 

"Complaint"), or in the alternative, for pariial summary 
! 

judgment, dismissing all causes of action, tt the extent that the 

Lenders: (1) rely on the Amortization Events!resulting from the 

Yapi Kredi and Countrywide security purchase~, (2) seek to hold 

the defendants liable for any losses resultit9 from the 

Countrywide security purchases, or (3) seek to hold any 
I 

defendants liable for fraud. 
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In motion sequence 013, the Lenders move pursuant to CPLR 

3212{e) for partial summary judgment on the irst cause of action 

for breach of contract against Oppenheimer. 

Background 

For a full recitation of the facts, please see this Court's 

prior decision (NYSCEF Doc. No. 320), entere~ February 5, 2013 

(the "Decision"). 1 
Briefly, all parties were participants n an arbitrage 

system known as AAArdvark that used low-inte1est loans issued by 

the Lenders to purchase and hold certain seclrities that' would 

generate enough revenue to pay the interest bn the Lenders' loans 

and retain the excess as profit. I 

AAArdvark executed an administration agleement with 

Oppenheimer (the "Administration Agreement h
) designating 

Oppenheimer as its administrative agent. 

Pursuant to the Administration Agreemen , Oppenheimer agreed 

to identify and purchase securities that com~lied with the 

investment policy agreed upon by all parties (the "Investment 

Policy"). The InVestment Policy contained restrictions on the 
I 

individual securities that could be PUrChaSer (the "Eligible 

Security Criteria") and restrictions on the composition of the 

I 
entire portfolio (the "Portfolio Criteria") (pusman Aff., Ex. A-5, 

Exhibi t C). I 

In addition, the Administration Agreemeht identifies the 

I 
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occurrence of certain events, known as "ArnoJization Events," 

that would allow the Lenders to terminate fu ding to AAArdvark 

immediately (Susman Aff., Ex. A-4, § 1). Un er the agreement, 

Oppenheimer is obligated to promptly notify he Lenders of the 

occurrence of any Amortization Event. 

AAArdvark also executed an investment a visory agreement 

with Harbourview (the "Advisory Agreement") designating 

1 

Harbourview as its investment advisor. similar to Oppenheimer, 

Harbourview also agreed to identify securiti s that conformed to 

I. 
the Investment Policy for AAArdvark's portfollo. 

AAArdvark executed note purchase agreemtnts with all of the 

Lenders (the "NPAs"). The Lenders are exprers third-party 

beneficiaries of the Administration Agreement and the Advisory 

Agreement (collectively, the "Transaction DoJuments lf
) and are 

entitled to enforce the agreements' provisiofs as if they were 

parties thereto (Susman Aff., Ex. A-5, § 13 [u]). 

Pursuant to § 3(a) (xvi) of the Administlation Agreement, 

Oppenheimer was responsible for "determining on each Business Day 

whether an Amortization Event or Suspension Event has occurred or 

is likely to occur and promptly notifYing ... lach [Lender] ... upon 

the occurrence of any such Amortization Even4 or Suspension 
I 

Event" (Susman Aff., Ex. A-4, p. 19). 1 
The relevant portions of the Administra ion Agreement that 

define Amortization Event provide that: 

3 
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i 

"Amortization Event sball mean eaJ and any 
of the following events, should ant occur: 

(a) Any representation or warrantylmade or 
deemed made by the Company in any ~f the 
Transaction Documents to which it is a party 
or any report delivered by the com~any 
pursuant to any Transaction Docume~t to which 
it is a party shall be false or intorrect in 
any material respect when made or at any time 
thereafter (unless such representation or 
warranty relates solely to the tim4 it was 
made) and which continues to be faise or 
incorrect for a period of thirty (]O) days 
after the earlier of (I) written n!tice 
thereof to the Company from the 
Administrative Agent, any VFN purclaser, any 
Conduit Administrator or the Contr~lling 
Party or (ii) the date on which [AiArdvark] 
acquires actua1 know1edge of such ta1se or 
incorrect statement; or 

(b) The Company fails to perform or observe 
any term or covenant in any materi~l respect 
(including, without limitation, failure to 
comply with the Investment Policy ind the 
failure to meet any financial cove ant) but 
excluding the Amortization Event r ferred to 
in clause (g) below under any Tran~action 
Document to which it is a party (Wfu~iCh 
remains unremedied for thirty (30) days after 
the earlier of (I) receipt of noti e thereof 
under any such Transaction Document and (ii) 

I 

the date on which [AAArdvark] acqutres actual 
know1edge of such fai1ure): or ... I 

(n) An Investment Advisor Default $hall have 
occurred u (Susman Aff., Ex. A-4, § 1 
[emphasis added]). 

The relevant portions of the Investment Advisory Agreement 

defining "Investment Advisor Default U providr that: 

"Investment Advisory Default shall mean each 
and any of the following events sh0uld any 
occur: 

4 
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(a) Any representation or warranty made or 
deemed made by the Investment Advi or in any 
of the Transaction Documents to wh ch it is a 
party or any report delivered by t e 
Investment Advisor pursuant to any 
Transaction Document to which it i a party 
shall be false or incorrect in any material 
respect when made or at any time t,ereafter 
(unless such representation or warranty 
relates solely to the time it was ~ade) and 
which continues to be false or incbrrect for 
a period of thirty (30) days afterlthe 
earlier of (I) written notice therrof to the 
Investment Advisor from the Adminirtrative 
Agent, any VFN Purchaser, any Condrit 
Administrator or the Controlling party or 
(ii) the date on which the Investm+nt Advisor 
acquires knowledge of such false of incorrect 
representation or warranty . .. " (id. (emphasis 
added] ) . 

The Contentions of the Parties 

The Lenders allege that Oppenheimer brelched its duty under 

the Administration Agreement by failing to nltifY them of four 

Amortization Events. Specifically, the Lendlrs allege that two 

I 
Amortization Events occurred as a result of AAArdvark's purchase 

of non-conforming securities and the other tlo Amortization 

Events occurred as a result of AAArdvark inchrring greater 

expenses than the revenue it generated durin6 certain periods of 

the transaction. 

As a result, the Lenders, unaware of thf Amortization 

Events, continued performing under the Administration Agreement 

by issuing additional loans to AAArdvark when, if they were so 

inclined, they could have terminated fundin~. 

5 
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Yapi Kredi Security 

The Lenders allege that the first Amort zation Event 

occurred on December 12, 2006, when AAArdvarf purchased the 

security identified as Yapi Kredi DPR Financ Company 2006-1 C 

(the "Yapi Kredi SecurityU). 

The Lenders allege that the Yapi Kredi ecurity did not 

conform to the Investment Policy because it as not "issued in 

the public market or issued pursuant to Rule 144A under the 

Securities Act of 1933, as amended . .. " (Susman Aff., Ex. A-6, C-4 

[13]). l 
The Lenders argue that Oppenheimer acqu,'red actual knowledge 

of this fact when it reviewed the Yapi Kredi Security offering 

memorandum (the "Yapi Kredi OM U) which states that the Yapi Kredi 

Securi ty "[has] not been and will not be reg" stered under the 

United States Securities Act of 1933, as ame ded ... or the 

securities or 'blue sky' laws of any states of the United States 

of Arnerica ... "(Marks Aff., Ex. 11, p. ii, ii~). 
Oppenheimer admits to reviewing the yapl Kredi OM, but 

nonetheless, concluded "that it was a public offering" (Susman 

Aff., Ex. A-16, 165:14-166:4; Marks Aff., Ex. 56, 37:2-25). 

Oppenheimer contends that it was unaware that the Yapi Kredi 

Security violated the Investment Policy and at all times believed 

in good faith that it was a conforming secu~ity. 

Oppenheimer also argues that the purc~ase of the Yapi Kredi 

6 

[* 7]



Security did not trigger an Amortization Evelt under the 

Administration Agreement because a breach is not an Amortization 

Event unless AAArdvark acquires "actual know edge" of the breach 

and fails to cure within 30 days thereafter l(susman Aff., Ex. A-

4, § 1 Amortization Event [a] [b] [n]). 

Oppenheimer alleges that they did not r ceive actual 

I 
knowledge of the violation until November 2007, when the Lenders 

informed them that the Yapi Kredi Security dld not conform to the 

Investment Policy. It argues that the Adminlstration Agreement 

requires that AAArdvark obtain actual knoWlerge of the wrongful 

conduct, that the purchase was in violation of the Investment 

Policy, rather than mere knowledge that the becurities were 

purchased. 

Furthermore, Oppenheimer argues the purchase of the Yapi 

Kredi Security cannot form the basis for the Lenders' damages 

because the last funding request was fulfilled on August 28, 

2007. 

countrywide Securities 

The Lenders allege that the second Amo Itization Event 

occurred on April 30, 2007 when AAArdvark purchased a security 

I 
identified as Countrywide Alternative Loan ~rusts 2007-12Tl A7 

I 
(the "Countrywide ALT Security"). j 

The Lenders allege that this purchase iolated the Related 

Issuer limit contained in the Portfolio Cri eria, which provides 

7 
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that "[t]he aggregate Face Amount of Securit'es issued by Related 

Issuers shall not exceed 8% of the 'Maximum OFA'" (Susman Aff., 

Ex. A-5, Ex. C-7) ,1 The provision essentialllY mandates a certain 

level of diversity of the securities within ~rdvark's 

portfolio. 

The Lenders allege that the Countrywide Securities were 

issued by ~Related Issuers" because either a majority of the 

underlying mortgage loans were originated by Countrywide Home 

Loans, Inc., or they were issued by Affiliat s, as defined in the 

Advisory Agreement (PSMF, ~~ 146-8).2 

The Countrywide ALT Security combined w th other Countrywide 

securities already held by AAArdvark (COllectivelY, the 

"Countrywide Securities") :r;-esulted in AAArdvark having more than 

8% of Maximum MOFA invested in securities th t were issued by 

Related Issuers. 

The Administration Agreement provides trat the Portfolio 

Criteria would not apply until the earlier 0t March 30, 2007 or 

when the portfolio reached $780 million or 6 % of MOFA. 

Oppenheimer argues that the Portfolio C iteria was not 

operable when the Countrywide Securities werl purchased because 

I Maximum MOFA is the maximum amount thlt the Lenders were 
obligated to lend to AAArdvark. MOFA is def~ned as Maximum 
Outstanding Facility Amount (Susman Aff., Exl. 2, p. 5). 

2 "PSMF" refers to the Plaintiffs' Respdnse to Defendants' 
Statement of Material Facts and Plaintiffs Cbunterstatement of 
Additional Material Facts. 

8 
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the parties agreed to delay the application f the Portfolio 

Criteria. On April 27, 2007, the parties ex cuted an amendment 

(the "Amendment") to the transaction documen s that purportedly 

extended the application of the Portfolio Cr teria because the 

portfolio had taken longer to construct than the parties 

anticipated. 

However, due to an alleged error in dra ting, the Amendment 

failed to extend the period for which the poltfolio Criteria 

would not apply and instead, merely amended the definition of 

"Ramp-Up Date," which does not affect the ap~lication of the 

Portfolio Criteria. Despite the drafting erlor, Oppenheimer 

alleges that the parties intended the applic tion of the 

Portfolio Criteria to be extended the earlieh of July 20, 2007 or 

when the portfolio reached $780 million. 

The Lenders deny that there was an agrerment to extend the 

application of the Portfolio Criteria. The enders argue that 

the Advisory Agreement and the Amendment are unambiguous and the 

Court should enforce the express language of the agreement. 

Waiver-Countrywide 

Oppenheimer argues that 

their right to object to the 

reports issued between April 

in any event, t e Lenders waived 

extension becaure the portfolio 

2007 and July 2007 (the "Portfolio 

Reports") each contain a footnote that states that the "Portfolio 

Criteria shall apply on the earlier of (I) ly 20, 2007, or (ii) 

9 
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the date on which the [portfolio] exceeds million" (Susman 

Aff., Ex. A-24-A-29). 

In support of its argument, Oppenheimer submits deposition 

testimony from the Lenders, wherein they tes ified that their 

understanding of the transaction was that th Portfolio Criteria 

would not apply until July 20, 2007 as oppos d to March 30, 2007 

(Susman Aff., Ex. A-31, 60:5-18; Ex. A-32, 6 :2:10). 

The Lenders dispute Oppenheimer's argum nt that its failure 

to object to Oppenheimer's misstatements in the Portfolio Report 

can be construed as a waiver of AAArdvark's lontractuallY 

mandated compliance with the Portfolio Criteria, especially 

because Oppenheimer, and not the Lenders, were contractually 

obligated to monitor AAArdvark and verify the information 

contained in the Portfolio Reports. Furtheriore, the Lenders 

deny that they ever intended to extend the a plication of the 

Portfolio Criteria. 

Excess Spread 

The remaining two Amortization Events i volve the Excess 

Spread, which is defined as "on any t Date, an amount 

equal to (I) any interest income on ities received by 

[AAArdvark] ... during the period starting on nd including the 

previous Settlement Date to but excluding su h current Settlement 

Date minus (ii) the amount payable by ark] pursuant to 

clauses (I) to (vii) of [§] 5.3(b) of the Security Agreement on 

10 
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such Settlement Date" (Susman Aff., Ex. A-4, p. 7).3 

The security agreement executed between AAArdvark and JP 

Morgan Chase Bank, N.A., as collateral agent (the "Security 

Agreement") denotes the order of priority fo distributions from 

AAArdvark (the "Waterfall") (Susman Aff., Ex. A-6, p. 8). 

The Administration Agreement provides t at an Amortization 

Event would occur if "on any Settlement Date the weighted 

average Excess Spread is less than 0" (susmah Aff., Ex. A-4, 

[1]). To determine the weighted average Exclss Spread, 

Oppenheimer would take the Excess Spread andl then divide that 

number by the amount of expenses payable by ~rdvark under § 

5.3(b) of the Security Agreement. 

The Lenders allege that AAArdvark had a negative weighted 

average Excess Spread on March 30, 2007 (the "March Settlement 

Date") ~nd on June 29, 2007 (the "June Settl

l 

~ent Date", , , 

collectlvely, the "Settlement Dates") that tOC"lggered Amortlzatlon 

Events pursuant to the Administration Agreembnt. 

The March Amortization Event(Excess Spread) 

The Lenders allege that on the March Settlement Date, 

AAArdvark had $4,237,185.08 available for distribution, but owed 

$4,248,031.67 in expenses, thus, AAArdvark Had an Excess Spread 

of negative $10,846.59. As a result, Lende]ls contend that an 

3rt is undisputed that March 30, 2007 and June 29, 2007 are 
Settlement Dates, as defined by the Adminis ration Agreement 
(Susman Aff., Ex. A-4, p. 16). 
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Amortization Event occurred on the March Set lement Date because 

the weighted average Excess Spread was negat ve 0.26% (negative 

$10,846.59 divided by $4,248,031.67). 

Oppenheimer argues that the Lenders are improperly including 

additional expenses into the calculations th t were not "owing 

and payable" on the March Settlement Date. ~ppenheimer contends 

I that if those expenses are excluded, the Excess Spread would have 

been greater than zero. Specifically, thereiare disputes 

regarding fees payable to the Bank of New Yo k, Oppenheimer, and 

I 
Ogier SPV Services Limited, the offshore administrator. 

The June Amortization Event (Excess Spread) 

The Lenders allege that on the June Set lement Date, 

AAArdvark had $6,848,231.86 available for di tribution, but owed 

$6,868,138.11 in expenses, thus, AAArdvark h

t
l d an Excess Spread 

of negative $19,906.25. As a result, an Arno tization Event 

occurred on the March Settlement Date becaus the weighted 

average Excess Spread was negative 0.29% (ne6ative $19,906.25 

divided by $6,868,138.11). [ 

On September 20, 2007, Oppenheimer admilLted, by letter, that 

an Amortization Event occurred because AAArdrark had a negative 

weighted average Excess Spread on the June Settlement Date. 

Thereafter, Oppenheimer stipulated twice that an Amortization 

Event occurred pursuant to the Administration Agreement. 

Now, Oppenheimer is alleging that the Jverage weighted 

Excess Spread was actually greater than zerd on the June 

12 
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settlement Date contrary to its admissions i September 2007. 

It alleges that it was mistaken when it stat d that there was an 

Amortization Event due to erroneous calculat ons and that no 

Amortization Event a~tually occurred. 

It is unclear from the record what prec pitated the delay in 

notifying the Lenders immediately after the une Settlement Date 

of the negative Excess Spread. Clearly, Opp nheimer still 

believed 

the June 

letter. 

in september 2007 that an Amortizat on Event occurred on 

Settlement Date or it would not havl admitted so in its 

No explanation is provided for the lbsence of any 

notification by Oppenheimer of the June 2007 Amortization Event 

in July 2007 or August 2007. 

It is undisputed 

2007, Oppenheimer and 

that each represented 

that, between March 20 7 and September 

Harbourview issued 72 ~otices of Borrowing 

that there no Amortizaiion Events had 

occurred (Marks Aff. Vol. III, Exs. 34-36). The Lenders argue 

that each representation is a separate breac of the 

Administration Agreement because there was a ongoing 

Amortization Event as of the March Settlemen Date. 

Furthermore, the Lenders have alleged t at on the Settlement 

I 
Dates, Oppenheimer modified the priority of the distributions 

contained in the Waterfall in an effort to clnceal the occurrence 

of the Amortization Events by paying steps (t) and (vi) out of 

order (PSMF, ~~ 249-250, 312-313). 

13 
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Materiality 

Oppenheimer argues that the shortfalls n the Settlement 

Dates were immaterial because the provision oes not contain the 

term "materiality,H even though it was used n other provisions 

within the Administration Agreement. 

Oppenheimer attributes the shortfall on the June Settlement 

Date to a "mechanical timing mismatch" (DSMF '309).4 It 

alleges that because a timing mismatch is not indicative of any 

performance issues with AAArdvark, the Lendels were intending to 

I 
waive the June Settlement Date Amortization fvent. Additionally, 

Oppenheimer submits communications from the tenders discussing 

the possibility of a waiver, but notably, ab ent from the record 

is an actual written waiver from any of the enders. 

Exculpation Clause 

Oppenheimer also argues that notwithsta,ding its alleged 

failure to notify Lenders of the AmOrtizatiol Events, it is 

exculpated from liability pursuant to § 5 th Administration 

Agreement (the "Exculpation Clause") . 

The Exculpation Clause exculpates fendants from 

liability "for losses resulting from nts made by 

[AAArdvark] in Securities except for a loss esulting from the 

Administrative Agent's gross negligence or w Ilful misconduct" 

(Susman Aff., Ex. A-4, § 5). 

4"DSMFH refers to the Defendant Oppenhe mer's Rule 19-a 
Statement of Material Facts. 
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Oppenheimer contends that any alleged d mages suffered by 

the Lenders are within the scope of the Excu pation Clause 

because the Lenders' funds were used by AAAr vark solely to 

purchase securities and AAArdvark's sole pur ose was to invest in 

securities. 

Thus, Oppenheimer argues that pursuant '0 §§ 1, 5 of the 

Administration Agreement, the Lenders have t demonstrate that 

the Defendants acquired actual knowledge of he Yapi Kredi 

Security and Countrywide Security breaches and then acted with 

gross negligence in failing to cure the Violltions. Similarly, 

with respect to the Excess Spread AmOrtizatidn Events, the 

Lenders have to demonstrate that oppenheimer1s failure to notify 

them was due to gross negligence or willful isconduct. 

The Lenders argue that the Exculpation lause does not apply 

here because they were not investing in secu,ities, rather they 

were merely fulfilling their funding obligat'ons pursuant to the 

NPAs. 

Instead, the Lenders contend that they re seeking to hold 

Oppenheimer liable for its failure to perfor its duties as 

Administrative Agent, specifically, notifyin the Lenders upon 

the occurrence of an Amortization Event and ot for losses 

arising from the diminution in value of the ecurities purchased 

with the loans issued after the Amortization Event. 

15 
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Discussion 

The Amortization Events 

Clearly many questions of fact have bee raised with respect 

to the claims and defenses set forth above, lhiCh preclude 

summary disposition for any of the parties 0 those issues. 

7.raud 

However, unlike the foregoing, the frau, claim is dismissed 

with prejudice. 

The Lenders allege that between Septemb r 21, 2006 and March 

30, 2007, the Defendants misrepresented that AAArdvark had 

received enough income to cover its expenses for that time 

period. Based on this misrepresentation, th Defendants are 

alleged to have further misrepresented that: (1) the weighted 

average Excess Spread was greater than zero, (2) AAArdvark passed 

the weighted average Excess Spread test, and (3) no Amortization 

Event occurred. The Lenders allege that thes were 

misrepresentations of present facts. 

The cause of action for fraud fails bec the alleged 

misrepresentations are clearly not extraneou to the Transaction 

Documents because they are directly related 0 Oppenheimer and 

Harbourview's obligations under those nts (Sebastian 

Holdings, Inc. v Deutsche Bank AG, 78 AD3d 416, 447 [1st Dept 

2010] [determination that a cause of action tor fraud premised on 

duties required under the parties' agreement is duplicative of a 

16 
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cause of action for breach of contract]). 

Damages 

Notwithstanding issues of fact with res ect to the 

occurrence of Amortization Events, this Cour finds that an 

overriding issue relating to damages must be addressed. 

Remarkably, it is not disputed by the Lender that the portfolio 

is still performing as expected. The Lender have not asserted 

that the alleged breaches have caused them a y loss. Lenders 

merely seek a return of their funds for what on the face of the 

allegations states a breach of contract. The Lenders agree that 

they are not seeking damages for the loss in value of the 

AAArdvark portfolio, rather they argue that hey are seeking as 

"damages" the return of the balance of the u paid loans issued to 

AAArdvark after Oppenheimer failed to notify them of the 

Amortization Event on March 30, 2007, which, they contend, 

released them from their obligation to conti ue to issue loans to 

AAArdvark. What is lacking is an allegation that the Lenders 

sustained damages. 

The Defendants contend that absent an a legation of damages, 

the Lenders have not alleged a cognizable th ory that warrants a 

recovery. They argue that the Lenders are ejSentiallY seeking 

rescission because they seek the return of at1 the funds they 

advanced after the occurrence of an alleged Amortization Event. 

Furthermore, the Defendants assert that becalse the AAArdvark 

portfolio is still performing as expected, t~ere is no evidence 
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that the Lenders will be unable to recover t e principal balance 

of the unpaid loans. 

Arguably, the Defendants could be ultim tely liable for any 

diminution of the collateral for the Lenders loans, the 

AAArdvark portfolio, but the Lenders have no alleged that the 

portfolio was diminished in any way by the a leged breaches and 

have not submitted any evidence that they wo ld be unable to 

recover the unpaid principal balance of the oans when due. 

Furthermore, the Lenders do not assert that ny gains were 

prevented or any opportunities lost as a result of Oppenheimer's 

alleged breach. The Lenders may be able to lllege a breach of 

contract, but they can not quantify what conhract damages, if 

any, they have suffered. l 
This is an action seeking a legal, not n equitable remedy. 

Based on the instant record, this Court is uhable to determine 

I 
what monetary injury the Lenders have actualty suffered (if any) 

as a result of Oppenheimer's alleged breach of the Administration 

Agreement. Clearly, if the portfolio does ntt perform as 

expected, damages could be recovered. But, t[e Lenders' present 

theory of money damages is simply too speculative to sustain 

their causes of action (Lloyd v Town of Wheatfield, 67 NY2d 809 

[1986] ) . 

Furthermore, the authority cited by the Lenders to support 

their theory of damages is clearly distinguJshable. Lenders cite 

FDIC v Hoyle, where the plaintiff alleged tdat it only issued a 
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mortgage based on the defendants' fraudulent appraisal and was 

able to recover the unpaid balance of the mo tgage after the 

property was sold at foreclosure (FDIC v Hoy e, 2012 US Dist 

LEXIS 130957, *6 [ED NY 2012]). However, th FDIC court was able 

to determine that the plaintiff "suffered in ury as a natural and 

probable consequence of the defendants' infl ted appraisal" based 

on the fact that the property was sold at fo eclosure for an 

amount less than the appraised value (id. at *26). Thus, the 

FDIC court had the benefit of a measurable i jury, which is not 

present here. 

In the instant action, the Lenders have failed to 

demonstrate that they have suffered an actua , as opposed to a 

possible, injury. It would be analogous to t e FDIC court 

awarding damages before the property was sol at foreclosure. No 

authority has been provided that would suppo t such a speculative 

determination of damages. 

Therefore, this Court finds that the ac ion for damages is, 

at best, premature and the Complaint as draf ed is subject to 

dismissal. Such a dismissal will be without prejudice to a new 

action by the Lenders in the event they do s stain damages. 

~eci£ic Per£or.mance 

In addition, sua sponte, this Court her by grants the 

Lenders leave to replead to assert a cause 0 action for specific 

performance or other equitable relief, if th yare so advised. 
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The Lenders may wish to obtain some relief n w by seeking to 

compel the Defendants to cure the alleged de ects in AAArdvark's 

portfolio, such as, by requiring them to rep ace any non-

conforming securities with securities con for ing to the 

Investment Policy. If granted, such relief w uld ease the risk 

the Lenders complain of. 

Accordingly, it is 

ORDERED that the defendants motion for ummary judgment is 

granted in part, dismissing the fourth causelOf action for fraud 

in the Complaint with prejudice, and it is f rther 

ORDERED that the remaining claims for bteach of contract, 

are dismissed without prejudice, and it is further 

ORDERED that the plaintiffs are granted leave to replead, if 

so advised, to assert a cause of action for pecific performance 

within thirty (30) days from the date of ent y of this decision, 

and it is further 

ORDERED that the plaintiffs' motion for partial summary 

judgment is denied. 

This constitutes the decision and order of the Court. 

Dated: April 9, 2013 

ENTER: 

J.S.C. 

tARlE3 E. RA It .. . n,10s 
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