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SIJI’REME COLJICI’ OF THE STATE OJC NY 
CO‘CJNTY OF NIZW YOKIC: PART 22 

Gwendolyn James and Natasha White, 
I’lrriii tiff.$ 

-upinst- 

Amanda Kelly Figucroa, Enterprise Rent-A-Car 

liidcx No.: 104.125/10 
Mot. Scq. 002 and 003 

DECI SION/ORDER 
and Entcrprise Holdings, Jnc. 

TTON. ARLENE Y. BLUTJI, JSC lkfe11 rlrrrr ts. 

Motion sequence 02 and 03 arc coiisolidatcd for joint disposition. 

111 motion sequeiicc 02, delendants Enterprise Rent-A-Car and Enterprise Holdings, Ini 

(the Enterprise defcndaiizs) move for summary judgmcnt dismissing the complaint as against 

them based on the 1;cdcral Transportation Equity Act (Graves Amcndment); Figueroa and the 

Enterprise defendants inovc for suiiiimry judgmcnt dismissing Whitc’s action on the ground that 

shc fdiled to satisfy the serious illjury threshold as dcfined by Insurance Law $5102(d). The first 

branch of the rnotioii is granted without opposition, and the complaint is dismissed as against the 

Enterprise dcfcndants; the sccoiid branch of the niotioii is dciiied as White lias rniscd a lriablc 

issue o l  h c t  as to wlicther she sustained a serious iiijury 

I n  motion scquciice 03, James inoves for summary judginerit dismissing thc courilerclairii. 

This motion is denied as moot; this rclicf was prcviously granted in motion seqiiennce 01. 

In this two-car parking lot accidcnt, defciidant Figucroa, tlic driver of a Jeep owned by thc 

Enterprise dehdants,  was backing lip out o r  r i  parking spacc and hit James’s vcliicle, wliicli was 

sioppcd in anothcr parking spacc. Plaintiff White W;IS a passenger in  the James vehiclc when tlic 

accidcnt occurrcd, 
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To prevail on a motion l‘or suinmary judgmcnt, the defcndant has the initial burden to 

present competent cvidciice showing tliat thc plaintiff1i:is not suffered ;1 “serious injury” (scc 

Rodriguez 17 Chldstein, 182 AD2d 396 I 19921). Such evidence includes “affjdavits or 

affirmations of riicdical experts who examiricd the plaintiff atid coiiclude that 110 ohjeclive 

mcdical findings support the plaintiffs claim” (Sh im  v C-‘~r/crnzrrro, 1 AD3d 195, 197 [ 1 ‘‘ Tkpt 

20031, qzMing (~rossmcrn v Wright, 268 hU2d 79, 84 I I E L  Dept 20001). Where there is objective 

p r o d  of injury, the defendant may meel his or her burden upon the submission o l  expert 

affidavits indicating that plaintifrs injury was caused by a pre-existing condition and not the 

accidenl (F~r ing : lon  v Go On Tinw C m  Scrv., 76 A D M  8 18 11’‘ Dcpt 201 01, ciling I’ortimcll,~ 11 

Percz, 4 NY3d 566 120051). In order to establish prima facic ciititleineiit to suiimiary judgment 

under the 9O/l SO category of the statutc, a def‘eiidl-ult must provide medical evidence 01 the 

absence of’ injury precluding 90 days of normal activity during the h+st  180 days following thc 

accident (LXm v Mulilah, 2009 NY Slip Op 43 [ I  Ft Dept]). J lowever, a def‘endant can establish 

prima facie entitlement to suininary judgment on this category without medical evidencc by 

citing other evidence, such as thc plaintiff‘s own deposition testimony or rccords demonstrating 

that plaintiff was not prevented froiii pcrforming all of the substantial activities constituting 

customary daily activities Ibr the prcscri bed period (id ). 

Oncc tlic dcfeiidaiit meets his or Iicr initial biirdcii, the plaintiff inust then demonstratc a 

triable issue of fact as lo whether lic or slic sustained a serious injury ( s c c l  Shinn, 1 AJI3d at 197). 

A plaintiff’s cxpcrt may provide a qualitative assessinciit that has an oljcctive basis atid 

compares plaintifi’s limitations with norriial function in the context of the limb or body syslem’s 

usc and purpose, or a quantitative assessment that assigns a numeric perccntage to plaintiffs loss 
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of'rangc of motion (To~n-e 17 Anix Rcwf A C'LW Sp., 98 NY2ci 345, 350-351 12002]). Furthcr, 

where the dcfcndanl has established a pre-existing condition, the plaintill's expert must address 

causation (.SCL> Vdcnf in  v Povnilla, 59 AD3d 184 11" l k p t  20091; Slylc v.Jo,wph, 32 h D 3 d  212, 

2 14 [ 1 'I Depl2006 I ) .  

In hcr bill of particulars, White alleges that she sustained iii.juries to her lert shoulder, 

neck and back as ii result of tlic subjcct motor vcliicle accident (cxh F io moving papers, para.7). 

111 support o l  their motion, defendants subinit White's emergency rooin records from the day o l  

thc accident (exh F) which show ilia1 shc was diagnosed with para-cervical strain, neck pain/hip 

pain. Additionally, dcfcndaiils refer to the rccords of l h .  Thompson, Whitc's treating 

orthopedist, who saw firs1 saw White 011 lune 29, 2009 aiid described White's iii.juries as "minor 

concussion and post coiicmsioii syiidroiiic, lhoracolumbar spine strain and right hip strain" (exh 

1). 1)eikndants submit the report of Dr. Varriale, an orthopedic surgcon, who cxamined White on 

.lanuary 1 1, 201 1 and diagnoscd her with resolvcd cervical and lunibosacral strain, resolved 

strain to the right knee, healed strain to the riglit hip and resolved left shoulder surgery. 

Deledints  point our that 1)r. Varriale opined that White's left shoulder injury and surgery, 

pcrforined by Dr. 'I'honipson on Septcrnher 3, 2009, wcrc not causally relatcd to the subject 

accident because White did not make any complaints about lei1 slinulder pain in the ciiiergeiicy 

rcxm or  to Dr. Thompson at hcr first visit to him on June 29, 2009. Defendants also submit the 

reports of l l r .  F ~ L w ,  a neurologist, who opined that White had a normal neurological 

examiliation on Januaiy 17, 201 1 (exh K), and of'Dr. Fisher, ;t radiologist, who reviewed White's 

MRIs of hcr luiiibar spinc, cervical spine and left sliouldcr, talten within wccks ol' the subject 

accident, and fobund them all to be normal (ex11 L). 
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Hascd on thc foregoing, defendants have sntisfycd their birrden of cstabljshing prima hcic 

that plaintifl‘did not sLillei* a scrious iii,jLiry, and thc burden shifts to White to raise a triablc 

factual question as to whether shc sustained a serious injury. 

In opposition, White has subinitted, inter alia, licr aflidavit and thc affirmation of L3r. 

l’hoiiipson (cxli 4 to opp). Dr. Thoiiipsoii, who treated Whitc approximately 1 5 times from June 

29, 2009 tlirougli .laiiuai-y 2, 201 2, arid wlio performed a~-throscopic surgery 011 hcr lcft shoulder 

on September 3, 2009, states that based on his examinations, treatment, surgical findings, and 

review of White’s tcsts and history, the in-jurics to her left shoulder, cervical and lumbar spine, 

and riglit hip arc causally related to thc subject accident. He supports his findings by stating that 

plaintiff was coniplctcly asymptomatic (with regard to Iicr lcfl shoulder) beforc tlic accident, and 

duc to swclliiig as a result of [he accident, her shoirlder bccame syriiptoinatic. Siv Lopez 1’ 

Abuyev Tr. C’oiy., 201 3 Slip Op 0 15 1 1 ( 1 ‘‘ Dcpt 20 13) (plaintiffs surgeon inore than adcquately 

addrcsscd defendaiit’s expert’s opinion by iioting thc abseiice o l  any prc-accident history of 

syniptoms in afkcted body parts). Additionally, Dr. Thompson stated the basis of his 

disagrccniciits with Dr. Vxriale’s characterization of “resolved lelt shouldcr surgery” and Dr. 

Feuer’s iicurologicnl fiiiding that White was nol-ii~al. Fjnally, nr. Thompson statccl tliiit in his 

opinion, White’s injuries are pernianent because slic continues to demonstrate deficits iii mobility 

and pain lor inore than two years after hcr accident. Accordingly, plaintiff: had raised a triablc 

issue or f’acl as lo whetlier slic sustained ;-1 serious injury. 

Accordingly, it is 

ORDERED h i t  thc I’nterprise delkiidaiits’ motion for suinmary judgment dismjssiiig the 

complaint as against them based 011 the Federal ‘I‘ransportation Equity Act ((Iiraves Amendment) 
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(motion scquciicc 03) is granted witliout opposition and the cniiiplaint is dismisscd with costs 

aiid disburscments to these defcndants as taxcd by the Clcrlc upon the submission of an 

appropriatc bill of costs, and lhesc parties shall bc reiiioved from the caption; and iC is fh+thcr 

O K I I I X H )  that the Clerk is directed to cntcr judgment accordingly, and it is hrther 

0KL)EKEL) that del end ants’ niol ion lor summary j udgrncii t d ismis sing W 11 i te ’ s action on 

thc ground that she fiiled lo satisfy the serious iiijury tlircshold as defincd by Iiisurancc 1 AW 

$5102(d) (motion seqiieiice 02) is denied; and it is liirther 

ORDEKLD that James’s motion to dismiss the counterclaim against hcr (molion 

sequence 03) is denied as this r e l id  was prcviously granted by this c‘ourt in motion scqueiice 0 1 ; 

and it is further 

OKI1HRI.~13 that counsel for White shall serve a copy of this order with notice ol‘entry 

upon the County Clcrk (liooni 141B) and the Clerk of Trial Support (Room 158) who are 

directed to arneiid thcir rccords to reflcct such changc in the caption herein. 

This is the Decision and Order of the Court. 

Dated: March 13,2013 
Ncw York, New York 
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