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P 1 ai n t i fr, 

-against- 

MAIUd Y U N E  U TRAC EUTI C AL S . IN C . 
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Mot. Seq. #003 - Mot D 
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SCHOEMAN, UPDIKE & KAUFMAN 
Attys. For Plaintiff 
551 Fifth Ave. 
New Yorh, NY 10 176 

McGIVNEY & KLUGER, PC 
Attys. For Defendant 
80 Broad St. 
New York, NY 10004 
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lipon thc following papers numbered I to 9 read on this motion to preclude and cross motion for a 
protective order ; Notice ofcross 
Motion and supporting papers 4-6 ; .4nswering Affidavits and supporting papers ; Ikplying 
Affidavits and supporting papers 7-8 

; Notice of MotioniOrder to Show Cause and supporting papers 1 - 3 

: Other 9 (memorandum) ; (- 3 

-1 i t  IS, 

ORDERED that this motion (#003) by the plaintif’f for ai1 order pursuant to C‘PI,R 31 26 
dimissiiig the defendant’s aiiswcr or ai7 order precluding the defendant from introducing certain 
c\ idenco [ouchiiig upon tlie issue of tlie defendant’s liability and/or causation, is considered uiider 
rl’J,li 3 I36 and is conditionally granted only to the extent that the defeiidaiit shall be precluded iiom 
,itlducing .in> cvidcnce at the trial of this action that relatcs to the issue of causation U H / P \ \  i t  complies 
V v l t l l  tile dlrcctl for disclosure set forth below. and i t  is filrthcr 
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l hereinafter Marl\m). The plaintiff’ alleges that under the terms of its purchase orders. Marlyn agreed 
1 0  tendei dnd deliver to the plaintiff products uhich were free ofthe presence of allergens such as soy. 
I he plaintiff claims that Marlyn breached the contracts by delivering and tendering non-conforming 
cffel-I eswiit products containing soj The plaintiff‘ seeks recovcrq ofdamages from the defendant under 
1hec)rics of contract. warranty and tort. 

h4arlyn coiiiinenced a third-party action against Kelatron Corporation (hereinafter Kelatron), ;I 
I Jtah supplier of selenium chelate which Marlyn used in the production of the effervescent products i t  
sold to the plaintiff. In the third-party complaint, Marlyn charged Kelatron with breaches of contract. 
warranties and tort. for which, recovery of derivative and direct damages was demanded. The third- 
part! action was dismissed by prior order of this court due to a lack of long arm jurisdiction over 
Kelatron. ‘I’hereafter. Kelatron brought suit against Marlvn in Utah, which suit was removed by 
Kelatron to a federal district in Utah. 

Pursuant to a stipulation of counsel entered into at a regularly scheduled conference before this 
court on Januayv 25, 2013, counsel agreed, in relevant part, as follows: I )  that by February 15, 2013. 
defendant Marlyn would produce or certify “that no such documents exist”, the following: a) documents 
exchanged with or created in connection with FDA recall of the Air Effervescent, NBE by Marlyn for 
plaintiff NBTY: b) documents relating to Kelatron’s selection and/or certification by Marlyn as a raw 
material supplier from 2003-20 10; c) documents relating to Marlyn’s purchase of selenium chelate from 
2003-201 0 including, but not limited to. allergen certificates, request for allergen certificates or 
allergens; d) documents relating to other suppliers of selenium chelate to Marlyn from 2003-2010 
including. but not limited to product specifications, allergen information, allergen certificates including, 
but not limited to Albion; e) documents (redacted if necessary or produced subject to Attorneys Eyes 
Only designations relating to the manufacture of Airborne NBE for other customers of Marlyn for its 
own accounts from 2005-20 10, including, but not limited to, product specifications labeling, allergen 
certificates, allergen information and the supply of selenium chelate used in the product‘s manufacture; 
2 )  Deposition of NBTY’s designee on March 14, 2013, with no further depositions of NBTY to be 
taken: 3) compliance conference adjourned to March 29,20 13: and 4) No depositions of Kelatron in this 
action shall take place absent further order ofthe court and documents obtained by plaintiffNBTY from 
Kelatron under a subpoena issued to Kelatron by the plaintiff, and the sharing of the documents 
produced with defendant Marlyn. The agreement was inemorialized in a stipulation signed by counsel 
that was so-ordered by the court. 

I ollowing the passage of certain dead-linc dates sct forth in the .Januaiy 25. 201 3 so-ordered 
cliscc~\ei-j \tipidation. the plaintiffinterposed this motion to sanction the defendant. by way ofdismissal 
OI preclu\lon. Liiling to provide the documents and other materials that were the subject of such order. 
1 he defendant cross iiioves for a protective order against the disclosure of further documentation called 
Jor b j  sutpmgraph I (e) ofthe January 25- 201 3 order. ivhich admittedly. would amount to a defacto 
modiiication nf’tho\e provisions of such ordci. rhe deniand for this reliefir premised upon claims that 
thc defendant‘s business relationship with a national retailer ~ o u l d  be jcopardii~ed bj  such d~sclosurc 
I he cief’endant further asserts that it obtained a subpoena requesting the production of documents a i d  

c(  )nipelIii~g Kelatron’s testimonq at a deporition 111 this action due to the plaintiff’s failure to ~ s s u c  to 
Kelatron the document subpoena that was the subject of item numbered 3 oftlie Januarq 25, 20 13 older 
M hilc the clef endant IS i n  reccipt of such subpocna uhich issued out ofthe [itah court, i t  has not served 
s t r h  siilymsiia upon Kelatron. 111 light of the court‘s prohibition agalnst 11 under itcm 4 o f  thc .lanuar! 
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3. 301 order. Like the modification sought with respect to item 1 (e) ofthe order, this demand for 
relief ~vould effcct a defacto lifting of the conditional stajr imposed upon the defendant‘s discovery o k  
IKelatron in this action that is the subject ofiteni 4 ofthe January 25, 2013 order. The defendant claims 
i o  have fully furnished responses to all other items called for by the January 25. 2013 order. Finally, 
I he dcli.iidant claims an entitlement to a privilege log from the plaintiff. 

1 he court shall first consider the defendant’s cross motion. as determination thereof may rendel- 
portions ol‘ the plaintiff‘s motion-in-chief academic, As indicated above, the defendant seeks a 
protective order against the disclosure of the items it agreed to produce in subparagraph l(e) of the 
.lanuary 1.5. 2013 order. In effect, this would constitute a modification of the court’s order which 
directed the production of such documents to which counsel stipulated to. The defendant also requests 
the court to modify item #4 ofthe stipulation so as to permit the defendant to depose and to otherwise 
seeh disclosure from Kelatron to aid in the defense ofthis action. The granting ofthis relief would effect 
ii defacto lifting of the conditional stay imposed upon the defendant’s discovery of Kelatron in this 
kction. 1 or the reasons stated below the defendant‘s cross motion is denied. 

Pursuant to CPLR 3 103, the court may “make a protective order” with respect to a discovery 
demand that is inappropriate (see D‘Adamo v SaintDominic‘s Home. 87 AD3d 966,929 NYS2d 301 
[3d Dept 201 11,). In any such order, the court may deny. limit, condition or regulate the use of any 
disclosurc device to “prevent unreasonable annoyance. expense, embarrassment, disadvantage. or other 
prejudice to any person or the courts’’ (CPLR 3 103 [a]: see Accent Collections, Inc. v Clrppelli Enter.. 
Itzc.. 84 AD3d 1283, 924 NYS2d 545 12d Dept 201 11). 

“i\ party seeking to set aside such a stipulation will be granted such relief only upon a showing 
of‘ good cause sufficient to invalidate a contract, such as fraud, overreaching, duress, or mistake’’ 
(Esposito v Porldsky, __ AD3d- 201 3 WL 12233 13 [2d Dept 201 31; see McCoy v Feirzman, 99 
NY2d 295.302. ‘755 NYS2d 693 [2062]; Hnllock vStateofNew York, 64 NY2d 224,230,485 NYS2d 
510 119841: Slierig vState Div. ofHumaiz Rigltts. 93 AD3d 851, 941 NY.2d215 [2d Dept 20121). In 
addition. courts will not set aside a stipulation due to its purported unconscionability simply because, 
in hindsight. a party decides that the agreement was improvident, was not the most advantageous to the 
dissatisfied party, or because a party had a change of heart (xee Riccn v Ricca, 57 AD3d 868, 870 
NYS2d 41 9 [2d l k p t  20081; Town of Clnrkstown vM.R.0 .  Pump & Tank, Itic.. 287 AD2d 497, 73 1 
NYS2d 231 (2d Dept 20011). 

I lerc. the defendant failed to demonstrate its entitlement to the protective order requested or to 
~iiodi lications 01‘ the schedule of discovery stipulated to by counsel and so-ordered by the court at the 
pioceediiigs ccmducted on January 25, 201 3 during the conference. The cross moving papers failed to 
dtmonstratc thai such an order is necessary to prevent unreasonable annoyance. expense. 
embarrassment. disadvantage. or other p j u d i c e  to any person Militating against a finding that a 
protcctile order is warranted is that the defendant agreed to the discover) items set forth in the January 
2:. 201 3 order aftzr a lengthy conference hit11 the court. The defendant‘s attempt to show disadvantage 
01 preiiiciice b! iti, reliance upon contracts and confidentialit? agreements Ivith othet of‘ its customers. 
in;luding ;I national retailer is w~holly unavailing. The contractual clauses regarding conlidentiality and 
dticlosurc om’ing to the national retailer contemplates. rather than precludes. the disclosure of the 
inliirination aiid documenlation called for in  subparagraph 1 of the so-ordered stipulation of Januarj 
?;, 201 :. t.7, CII if i t  :\ere othermise, the existence of contracts between the defendant and others binds 
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ileither the plaintiff or lhe court and thus provides no bayis lbr d n  alteration ofthe plaintiffs entitlenient 
i o  disco\ cr> under the laws of this state. 

Nor IS the defendant entitled to the lifting of the conditional stay imposed upon the taking of‘a 
cicposition of  former third-party defendant Kelatron that \vas the subject of item #4 of the so-ordered 
c,tipulation. Neither of the conditions imposed upon any such deposition. namely, review of’ the 
documents subpoenaed by the plaintiff from Kelatron and a further order of the court granting the 
defendant leave to depose Kelatron with respect to the issues in dispute in this action were satisfied prior 
to tlie defkndant’s procurement of a subpoena from the Utah court. ’The defendant’s complaints about 
the lack of formal service of the subpoena upon Kelatron are unavailing, since it appears that service 
thereof was effected on Kelatron‘s Utah counsel. Although it appears that there’s been no exchange 
between parties to this action of documents received, if any, from Kelatron under the plaintiff’s 
subpoena. the delay could have been avoided by the parties’ inclusion of inore express terms regarding 
the time within which the exchange of subpoenaed documents had to have been completed. The 
defendant‘s complaints about the limited scope of the plaintiffs subpoena could have likewise been 
cured by the defendant’s employment of inore express terms in the stipulation. 

fin all^^. the record reveals that the privilege log to which tlie defendant claimed an entitlement 
tL) has been supplied by the plaintiff. Accordingly, the defendant’s cross motion (#004) for a protective 
order and for an order modifying or otherwise relieving the defendant from certain terms of the so- 
ordered discovery stipulation of January 25, 2013 is denied. 

Also denied are those portions of the plaintiff’s motion wherein it seeks dismissal oftlie answer 
scrvcd by defendlant Marlyn. Before a court invokes the drastic remedy of striking a pleading, or even 
the lessoi remedy ofprecluding evidence. there must be a clear showing that the failure to comply with 
court-ordered discovery was willful and contumacious (see Arimont v Iwakawa, 60 AD3d 795, 874 
NYS2d 392 [2d Dept 20091; Allen v Calleja, 56 AD3d 497, 867 NYS2d 529 [2d Dept 20081; Moog 
1’ City u fNew York, 30 AD3d 490. 490-491, 820 NYS2d 593[2d Dept 20061). This rule is distilled 
li-om a more general rule that in order for the court to impose a provident sanction due to a failure to 
disclose, the sanction must be commensurate with the particular disobedience it is designed to puiiish 
(5ee Zrrhliidov v Bocrlevrird Tenatits Corp., 96 AD3d 737, 945 NYS2d 756 [2d Dcpt 2012)). Thus, 
substantial compliance, even where tardy, militates against a flnding of a willful and contumacious 
default i n  responding to outstanding discovery demands (nee Kurclzak v Sarztana, 102 AD3d 928,958 
KYS2d 484 r2d ,Dept 20131; Delrrrosrr ~ R e s s e r  Co., 86 AD3d 588, 926 NYS2d 910 [2d Dept 201 11; 
L O P D m ,  LLC vZHL Group, Inc.. 78 AD3d 1020. 91 1 NYS2d 637 [2d Dept 20101; Hirfchirisori v 
I ~ i ~ g e t - ,  ’i 1 AD3d 735, 896 NYS2dd 439 [2d Dept 2010): ACMEANC Corp. v Read. 55 AD3d 854, 
866 NYS2d 359 [2d Dept 20081; Resitick 1’ ScltwarzhopJ 41 AD3d 573. 836 NYS2ci 41 5 12d Dept 
? 0 0 7 ) )  

1lc~l.e tlie rccord contains sufficient evidencc of the defendant’s substantial, albeit t a d > .  
( onip11anc.e \ ~ . i t h  the so-ordered discover> stipulation of Januarj 25. 201 3 $0 as to removc the CPLR 
Y 20 miction oi’tlismissal of‘the defendanz’s dnswer from tlie case at this juncture. Nowevei. the record 
rotitaim tluc i‘\ itleiice that supports the plaintiffs contention that tiill compliance is lacking duc tc; 

tain in!.uff’icicncies in tlie defendant‘s responses. Under these circumstances. tlie court finds that the 
plaiiiti t 1’ I < ,  cntitlcd to a coiiditioiial order precluding the defendants from introducing evidence that in 

ua:\ toLichcs 11pon the issue of causation at tlic trial of this action unlcss the defendant tiinel) se~vcs 
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IJiscc)vc~! items which remedies certain of the insufiiciencies compla ined of by the plaintifl.. 
Zccordingly. the defendant is hereby directed to serve the plaintiff with the documents that are the 
,ubject ofP1’ 6. 8. I O ,  1 1 .  as ampliiied by 7 13, ofthe reply affirmation ofplaintifYs counsel, and/or a 
Lertiiication under oath tliat. after a detailed due and diligent search. one or more of such documents do 
not exist or are not in its possession. Service of these items must be made by Mav 9. 201 3. 

I n  view of the foregoing, the defendant‘s cross motion (#004) is denied, while the plaintiffs 
1not1on-~n-cliief’(#OO3~ is granted. conditionally, to the extent that the defendant shall be precluded from 
d d u c i n g  any evidence at the trial of this action that relates to the issue of causation iirdess it complies 
with the directives for disclosure above. The court shall inquire whether the conditional nature of this 
order ol’nreclusion has been removed at the compliance conference now scheduled for Friday, May 17, 
2013. 
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