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T OF THE STATE 
NEW YORK COUNTY 

F NEW YORK 
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LOPEZ, MARIA 

PART ?/'" 
- 

INDEX NO. 

vs. 
NYC HOUSING AUTHORIW 
SEQUENCE NUMBER : 001 
ARTICLE 70 - 

MOTION DATE 

MOTION SEQ. NO. 

The following papers, numbered 1 to , were read on this motion to/for 

Notice of MotionlOrder to Show Cause - Affidavits - Exhibits I W s ) .  
Answering Affidavits - Exhibits I W s ) .  

Replying Affidavits II W s ) .  

Upon the foregoing papers, it is ordered that this motion is 

UNFILED JUDGMENT 
This judgment has not been entered by the County Clerk 
and notice of entry cannot be sewed based hereon. To 
obtain entry, mum1 or authorized representative must 
appear in person at the Judgment Clerk's Desk (Room 
141B). 

2 .  CYECK ONE: ..................................................................... CASE DEPOSED 0 MOM-FINAL DISPOSITION 

2. CHECK AS APPROPRIATE: ........................... MCTlON !S: c1 GRANTED i? OTHER 

3. CHECK IF APPROPRIATE: ................................................ 1.1 SETTLE ORDER 1 1 SUBMIT ORDER 

P 
BDENIED I .  ~ GRAMTED IN PART 

LI DO NOT POST [ i FlDUCl ARY APPOINTMENT 0 REFERENCE 
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Fw ;i Judgment Pursuant to Article 78 
of thc Civil Practicc Law and Kiiles 

- agaiiist - 

Indcx No. 401491/12 

1,OIJIS B. YORl i ,  , I . :  

This Article 7X proceeding resultccl from a tcriniii;ition of Pctitioncr’s tcnancy hy 

Itespoiidcnt bicw Yorh C’ity Housing Authority (NY(‘1 IA) due to 3 violation of thc partjcr’ 

October 24. I097 Pcnnanciit Exclusion Agreement. On or about May 6, 1 995 dose L,opcz, 

NYC’I IA’x rules, dcscrihcd bclow, and Kcspondcnt had the right to tcrininate the tenancy of 

I’s. C’ ( 1  )(c).) 
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T’ctiiioner has lxen on prohatioil with rcspcci lo her tcnancy since cntcritig i tito the 

agree~nenl 011 Ocloher 24, 1997. (.)ti August 5 ,  20 I 1, Hoiisiiig Autliority itivcstigators founcl Jose 

inside I’ctitioticr’s nparttiicnt with his sihlings Luis3 and Angel. Luisa attcniptcd to coiiccnl the 

identity of her hrotlicr hut ultimaiely ridmitted t h a t  tlic inan in the apartment w a s  Jose. 

Ihsccl on thc violation, the NYCIJA cliar-gccl I’ctiiionei. with violillion of tlic Pcnnnticnt 

I Is c I 11 si o 11 A g rcc 111 c 11 t . I ’ c  I i I i oner repres ci7 t ccl 11 crsc 11‘ ;I 1 t hc N Y C’ 1 I A adn i i i i  i 5 t rat i vc h ca r i t 1 g , 

wlicrc slic adiiiittcd that .lost was ;it her npartnicnt 017 A L I ~ L I S ~  5 ,  201 1 .  Ihwevcr ,  she clainiccl, 

among othcr things, that she thought 111e cuclusion applied only wlicn .lo\c w:is incnrccratccl, that 

11t.r chiighter L,uisa W;IS uiiiiwarc of tlic t’xclusion Agrccmcnt, and t h a t  xhc was not home whcil 

the incident occurred. ‘Ihe hearing officcr susiained all of thc cliargcs against T’etilioner and 

orclcrcd the tcmiination of Pctitioncr’s tenancy on May I O ,  20 12 in ;I live-page written clccisiori. 

l’etitioner seeks IO require Respondent to rcvcrsc its cfeci5ioll to tcrminatc licr tctinncy oii tlic 

gi.ouiids that it was contrary to law, arbitrary and capricious, ;in abust: ol‘discretion, i i l d  in 

violation o f  pctitioncr’s duc process rights. T:CN the re;isoiis stated bc-low, the L’ourt deiije< ilic 

Petition ni id  disiiiisscs tlic pr-occcding. 

111 Ncw Yol-h, cow-ts caiitiot intcrfcrc with thc cfiwctioti o f  nclniinistrativc ti.ihunals 

unlcss “tlicrc is no rntional hasis Ibr the excrcisc of discretion or the action coinplaincd ol’ is 

arhitrary and capricious.” Pcll 17. Botn-d o f ’ I ~ ~ l i 1 ~ ~ 1 i i 0 1 1 ,  34 N.Y.2d 222, 23 1, 356 N.Y.S.2d K ? ? ,  

830 ( 1  ‘174). A dccision is nrhiirxy and capricious if thc tribunal Iriils to cxamine relevant c l a t i i  

h c t s  fourid niid clioicc niadc. / I / .  For the reiiscm discussed hclow, I<cspondcnt’s tlccision to 

tciminntc l’ctitioiicr-’s tcn:uicy was not arbitrary L i r i d  capricious 
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As 1Zespoiidcnt al-g~ics, i t had nutliol-ity fiom tllc ( ‘ode of. Fedt.1-al Kcgulatioiis (YTR’) t o  

tcrminatc her tenancy. In  particular, 24 C.F.R. 

~mwidc thal any cl-iniiilnl activity by ii covcrccl person that thrcakiis thc Ilcnlth, saf‘cty, o r  I ight tn 

pcnccfiil ciijoytncnt ol‘ the pwiiiiscs by o k r  I-csidcnts.. .is grounds f o r  teIiiiinatio~l of tonancy 

(cmphxis aclcled).” ,Scc h i i d  17. f I o w d  Hoiiscs, 80 A.I).3d 730, 73 1 ,  03 1 N.Y .S.lcl 0 1  I ,  c)l 2 

(2’”’ Ilcpt. 201 1)  (applying this provision to NYC‘HA tcnancy). As Kcspolidcnt states, its lcasc 

with l’elilioiier prohibits tenants, nieml?crs oi‘ the 1cti3nt’s Iiouschold, gucsls, o r  other pcl-sons 

horn cngigiiig in “‘criminal activity thal ~hrentcils tlic lieiiltli, safety, o r  riglit to pc:”cc“frll 

t‘njuyllicllt o1‘thc prcmises by other residents” ancl  requires tctiants to act in a t n a t i ~ i c ~ ~  ‘Lcoliduc~vc 

to iilaiiliaining tlic prc!jcct i l l  a dcccwl, saCc arid sanitary condition.” (Rcsp’t V.A.  11 20.) This 

clairse rcqiiired Rcsp~ idcn t  t o  m;ihc SLIK 110 iiienibcr of her lioirscllold participaled in illegal 

xtivi  tics that woiild j ~ p i 1 ~ d i 7 ~  the salkty and w c l f i ~ i ~  of others. Respondciit Iiacl the aulhoi-ity to 

terminate thc tenancy of. Pelitionel- ticcause it  had this cluiise in its lcasc and bec;iusc .lost did 

cngagc i n  violent criiuin31 activity. 

C)h6.4(S)(ii)(A) mandates that the lcncc ‘ L m i ~ L s /  

Aside liom tlic I;cdcral Regulation and lensc clausc, the hllowiiig facts also supported 

I<cspoindcnt’s clccision. .losc was convicted 01‘ 

;tppr~)~iiiiafcly IS  yexs  j t i  prison. I’etitioncr cntcred into ilic 1)criiiuieiit F‘xclusion Agrcemcnl as 

;I result of tlijs aswilt .  I<espondcnt Iiad aiithority to tenninatc Pctitioncr’s tenancy chic i o  tho 

I’crmanent Excl irsioii Agr-ccmcnt. Tlw agrccnient rcquircd thc perniaiicnt cwlusion 01‘ Josc from 

Pctitioiicr’c apartment. Petitioiicr violatcd tlic agrecmenl on A L I ~ L I S ~  5 ,  20 1 1 wlicti iilvcstiga(or-\ 

Ibund Jose iiisidc her apartment. Josc was jirst rcccnlly releiisccl froti1 prison wlicrl thc 

iiivcs tiga t OIY failid hi  iii at Respoiiclcn t ’ s apartiiicnt. In iiddi t i on, at the hcari ng, I’ci iti oticr 

admittcd to 11ic charges ol‘violniion ol‘probatioii and vjo1;ition o!‘ her I)c.riii;iiiciit I <uclusion 

ault in the h s t  dcgrcc and servcd 
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While the C‘ourt is syinpthetic to the fact that Pctitioncr suffers f iom health issues and 

may hc rcudered homeless upon evection, i t  “has iic) discretionary authority or intcrcst ol‘$trstice 

jiirisdiction in rcvicwing tlic peiidty impscd.”  J ~ O O l C / ?  11 F i h l c ,  285 A.I).2d 407, 409, 72s 

N.Y.S.2d 152, IS4 (1’‘ 1)cpt. 2001 ). In addition. as liespondcnl argucs, the “failure 01’ 

Respond eiit t ( ) c t i  force :ipp I i c;i blc 1-11 1 c s ;in d pcrman c ti t excl 11s i o 11 iigrcc ti1 cii t s 111 1 cl c riii j i i  c 5 rcs pect 

for tjic I lousi11g Aulhority’s policics and thc obligations of tcnanls z l t d  is Liiihir to law-abiding 

tcnaiits.” (Resp’t Mem.  at 22.) Thcrcfi)re, tlic Court finds that the punishmmt is not 

cllisl,rol~cirtioii~te to tlic on‘eiicc a i id  docs not sliocli thc C‘ouri’s scrise L)[ fairness. 

merit. 

Conclusion 

Accordingly it is 

ORDJXKD and AI)JUDGHU t h & k  Article 78 proceeding to vitcatc the dccision of 
1 

I-cxpondcnt tcriiiinating petitioner’s tcnancy is denied. 

UNFILED JUDGMENT 
judgment has not beer) entered by the County Clerk 

and noticr: Of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative must 
aPWs Person at the Judgment Clerk’s Desk (Room 
1416). 
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