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SCANNED ON411912013 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. Arthur F. Engoron 
Justice 

PART 37 

CASTLEPOINT INSURANCE COMPANY, 
INDEX NO. 1031 8711 0 

Plaintiff, F I L E D  MOTION DATE 312511 3 
c -. 

MOTION SEQ. NO. 003 
- v -  

APR 19 2013 
ANLOVI CORPORATION, etal., 

Defendants. NEW YORK c n u ~ n  CLERK8 OFFICE 
The following papers, numbered 1 to 4 , were read on this motion by plaintiff for summary judgment 

Moving Papers 
Opposition Papers 
Reply Papers 

PAPERS NUMBERED 
1 
2 + 3  I 4 

Upon the foregoing papers, the instant motion is granted. 

Basic Factual Background 
Defendant Aiilovi Corporation owns the building at and known as 1275 Edward I,. Grant 
Highway, Bronx, New York. Since before the time here in issuc, Defendant Franklin Oleh, Sr., 
and his two infant children, Franklin Oleli, Jr., and Joshua Oleh, have resided in the building. At 
the tinics here in issue, Michel (or “Michkel”) Davis was the building manager, and, at least for 
part of this time, Richard Taylor was the building superintendent. 

In or about February 200&, plaintiff Castlepoint Insurance Company issucd a commercial general 
liability insurance policy to Anlovi covering the building. The policy has a standard notice 
provision (Moving Aff. at 3) requiring notice “as soon as practicable” and allowing for notice 
“on behalf of the [injured] person.” Davis apparently was the only Anlovi employee who kncw 
that Castlepoint was the building’s insurer. During this time period, Anthony Viaer was in 
failing health; he died on July 15, 2009. Thus, Davis was esscntially running the building’s 
af‘airs. 

In October 2008, Joshua Olelz was allcgedly burned by hot water while hc was bathing. On 
January 24, 2009, Franlclin Olch, Jr., was allegedly burned in thc same manner. That saiiic day, 
Franklin Oleh, Sr., telcphoned Taylor and notifjed hiin of that day’s incident (and perhaps of 
Joshua’s earlier incident as well). ’Taylor told Davis, but neither Davis nor Anlovi nor any of its 
einployccs notiijed Castlepoint. 

Within a few days ofthe Jaiiuary burn, the Olehs rctained attorney Elliot IYd.  By lettcr dated 
January 27, 2009 (Moving Exh. K), sent by regular and cei-lificd mail to “Anlovi Corporation,” 
“Michkcl Davis,” “Anthony Vaier,” and Darryl Collins (another building employee) 
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(collectively, “the addressees”) at tlie address listed on the City Department of Building’s website 
as being Anlovi’s ( 1  656 University Avcnue, Bronx, NY 10453), Fuld imparted the basics of thc 
January burn claim and asked the addressees to “forward this letter to your liability carrier so that 
an amicable resolution of this matter can be rcacl~cd.” On or about February 23, 2009, on bchalf 
of Franklin Oleh, Sr., as parent and natural guardian, Fuld sued Arilovi in S L I ~ ~ C I J K  Couit, Bronx 
County (Index No. 350130/09), based on the burns. Fuld served proccss on Aiilovi via the 
Secretary of State, which on March IO, 2009 attcinpted by mail to notify Anlovi. 

By letter dated April 7, 2009 (Moving Exh. K) Fuld notified the addressees that he had 
comincnced suit, had not yet received an answer “from you or your liability insurance carrier,” 
and would be forced to move for a default judgment. By iiotice of motion dated April 17,2009, 
the Olehs inoved for a default judgment against Anlovi. By letter of the same date (Moving Exh. 
K), Fuld notified the addressees of thc default judgment motion. By letter dated Junc 9,2009 
(Moving Exh. K) Fuld forwarded a copy of a May 19, 2009 decision addressing the motion for a 
default judgment; noted that he still had not received an answer “from you or your liability 
insurance carrier”; and notified tlie addressees that unless plaintiff heard from them, he would be 
forced to move (again) for a default judgment. 

All of the certified letters were returned as undeliverable; for reasons that are not clear, the 
subject mail simply did not get through to Davis. He did, however, receive notice, on August 28, 
2009, of an Order to Show cause seeking to attach Anlovi’s bank account. The Order to Show 
Cause soniehow led to Fuld’s learning, on or shortly before October 2,2009, that Castlepoint had 
insured Aiilovi. On that date Fuld notificd Castlepoint of thc claims. Castlepoint investigated 
the claims and on November 9, 2009, disclaimed coverage, alleging late notice. 

On or about March 1 1,20 10 plaintiff commenced the instant action for a declaration that plaintiff 
is not obligatcd to defend andlor indemnify Anlovi in the underlying action because Anlovi failed 
to give plaintiff timely notice of the claim(s). 

Discovery is complete, and plaintiff now moves for summary judgment. 

Basic Statement of the Law 
Generally speaking, and certainly here, an insurer is entitled to notice of a claim “as soon as 
practicable.” The general “rule of thumb” is that notice by the insured within a month or so will 
be considered timely. Beyond that, notice by an insured is problematic, and more than three or 
four months would generally be considered untenable. As plaintiff notes, prompt notice 
“protects the carrier against fraud or collusion; gives the carrier an opportunity to investigate 
c la im while evidence is fresh; allows the carrier to make an early estimate of potential exposure 
and cstablish adequate rcsewes and gives the carrier an opportunity to exercise early control of 
claims, which aids settlement.” Argo Cow. v Greater New York Mut. Ins. Co., 4 NY3d 332, 339 
(2005) (citations omitted). As plaintiff also notes, an insurer niay disclaim due to late notice 
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eveii in the absence of prejudice. Id.; Security M~it .  Ins. Co. of New York v Acker-Fitzsitiions 
Corp., 3 1 NY2d 436,440 (1972). 

Pursuant to Insurance Law 5 3420(a)(3) and thc policy at issue here, the injured party (as distinct 
from the insured) may notify the insurer of the claim but niust havc “acted diligently in 
attempting to ascertain the identity of the insurer and, thereafter, expeditiously notified thc 
insurer,” Tower Ins. Co. of New York v Lin Hsin Long Co., 50 AD3d 305, 308 (1“ I k p t  ZOOS). 
“[?’]lie injured party’s reasonable time within which to give notice is ineasiired froin wlien he or 
she obtained sufficient information to enable him or her to provide notice or from when, throudi 
tlie exercise of due diligence, the injured party sliould or could have obtained such information. 
McCabc v St. Paul Fire and Mar. Ins. Co., 25 Misc3d 726, 737 (Sup Ct, Erie County 2009) 
(cmphasis added) (citing Tower). 

Here, the issue is whether the Olehs “acted diligently in attempting to ascertain the identity of tlie 
insurer.” Whether or not they did “is governed not by mere passage of timc but by the nieans 
available for such notjce.” Appel v Allstate Ins. Co., 20 AD3d 367 ( lst Dept 2005) (finding 
question of injured party’s diligence was issue of fact); see also, Allstate Ins. Co. v Marcone, 29 
AD3d 71 5 ,  7 17 (2’ld Dept 2006) (diligence is “ordinarily” question of fact); Lauritano v American 
Fid. Fire Ins. Co., 3 AD2d 564, 568 (lst  Dept 1957) ( T h e  passage of time does not itself make 
delay unreasonable. Promptness is relative and measured by circumstance.”). 

Tower is worth quoting at length because it is particularly instructive as to  whether Fuld and thc 
Olehs can be found, as a matter of law, to have , or not have, “acted diligently” in ascertaining 
plaintiff as Anlovi’s insurer. 

pN]o triable issue of fact cxists regarding the adequacy of the efforts of [the 
injured party’s] counsel to ascertain the identity of plaintiff and notify it of tlie 
accidcnt. An injured party . . . has an independent right to notify an iiisurance 
carrier of an accident (see Insurance Law 5 3420 [a] [3 I). However, “the injured 
party is required, in order to rely upon that provision, to dcmoiistrate that he or shc 
acted diligently in attempting to ascertain the identity of thc insurer, and thereafter 
expeditiously notified the insurer” (Steinberg v Hermitage Ins. Co., 26 AD3d 426, 
428 [2006]; sce also Lauritano v American Fid. Fire Ins. Co., 3 AD2d 564, 568 
[1957], affd 4 NY2d 1028 [1958] [“When the injured party has pursued his [or 
her] rights with as much diligence as was reasonably possible the statute shifts the 
risk of the insured’s delay to the compensated risk-taker who can initially accept 
or reject those for whom it will bear such risks” (internal quotation marks 
omitted)]). Stated differently, “where the injured person proceeds diligently in 
ascertaining coverage and in giving notice, he [or she] is not vicariously charged 
with any delay by the assurcd” (Jenkins v Bur~os ,  99 AD2d 21 7, 22 1 [ 19841; _see 
National Grange Mut. Ins. Co. v Diaz, 11 1 AD2d 700, 701 [ISSS]). 
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* * *  

With regard to the issue of rcasonable diligence, shortly after thc accident, [the 
iii+jurcd party's] coiiiiscl iiiadc inquiries with both the Wcstchestcr County 
Departinelit of Ilealth and thc [State Liquor Authority], seeking the name and 
addrcss of the licensee of the premises where the accident occui-red; no requcst for 
information regarding the insurer of the licensee was rcquested from thcsc 
agencies or anyone clse. The plain language of the rcquests shows that [the 
injured party's] counsel was seeking to ascertain the identity of the licensee of tlic 
premises, not the licensee's insurer, and thus these requests do not  evince 
reasonable diligence by [tlic injured party's] counsel in seeking to identify 
plaintiff. For the same reasons, the inere request for a copy of the policc report 
regarding the accident generated by the New Rochelle Police Departnient does not 
evince reasonable diligence. 

Even inme importantly, however, [the injured party's] counsel's letter to the 
insured simply "suggest[ed]" that the insured forward the letter to its insurance 
carrier. Counsel's subsequent letter stated only that "a prompt response from [the 
insured's] insurance c"oiiipany would be appreciated." Neither letter is sufficient 
to raise a triablc issue of fact regarding whether [the injured party] exercised 
reasonable diligence. Indeed, the undisputed fact that [the injured party's] counsel 
never even requested from the insured the name of its insurance carrier (nor 
undertook additional efforts to identify the carricr) compels the conclusion that 
[the injured party] did not exercise reasonable diligence. 

In sum, Supreme Court erred in denying plaintiffs motion bccause no triable issuc 
of fact exists regarding whether the insured or the injured party provided timely 
notice of the accident to plaintiff. 

Also worth quoting at length, because of certain similarities to the instant case, but also because 
it directed summary judgment in favor of the injured party, is McCabe v St. Paul Fire & Mar. Ins. 
- Co., 25 Misc3d 726, 737-739 (Sup Ct, Erie County 2009) (Patrick H. NeMoyer, J.): 

It is well established that when an insured fails to give an insurer tiinely notice of 
an occurrence, the injurcd party has the independent right to provide such notice, 
thereby preserving the injured party's right to proceed directly against the insurer 
on the basis of any evcntual unsatisfied judgment against the insured (see 
Insurance Law 5 3420 [a] [3]; Lauritano v American Fid. Fire Ins. Co., 3 AD2d 
564, 567-568 [lst  Dept 19571, affd 4 NY2d 1028 [1958]; Allstate Tns. Co. v 
Marcone, 29 AD3d 715, 717 [2d Dept 20061; Potter v North Country Ins. Co., 8 
AD3d 1002 [4th Dept 20041; Wraight, 234 AD2d at 917). By the combined effect 
of Insurance Law tj 3420 (a) (3) and (4), notice given on behalf of the injured 
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person is tantamount to notice givcn on behalf of the insured, and any delay by thc 
former in giving notice within the time prescribcd in the policy “sshnll not 
invalidatc any claim iiiade by the insured . . . or any othcr claimant if it shall be 
shown not to have bccn rcasonably possible to give such notice within tlic 
prescribed tinic and [further shown] that nolicc was given as soon as was 
rcasonably possible.” (Insurance Law § 3420 [a] [4].) Notice given by an ilijurcd 
party “is not to be judged by the same standards, in terms of timc, as govern notice 
by the insured, since what is reasonably possible for the iiisurcd may not be 
rcasoiiably practical fbr the injured person” [Jenkins v Buraos, 99 AD2d 2 17, 22 1 
[lst Dcpt 19843; see Allstate Ins. Co., 29 AD3d at 717). ‘Ihus, the injured party’s 
reasonable time within which to give notice is mcasured from when he or she 
obtained sufficient information to enable hiin or her to provide notice or from 
when, through the exercise of due diligcnce, the injured party should or could 
have obtained such information (see generally Tower Tns. Co. 0f’N.Y. v Lin Ilsin 
Long Co., 50 AD3d 305,308-309 [lst  Dept 2008]; American Home Assur. Co. v 
Statc Farm Mut. Auto. Ins. Co., 277 AD2d 409,410 [2d Dept 20001; see also 
Ins. Co. of N.Y. v Simmes, 270 AD2d 664,666-667 [3d Dept 20001 [issue is 
“(e)xactly when (the injured party’s) attorney became aware that plaintiff was (the 
tortfeasor’s) insurer or-with inore diligence-should have known of plaintiffs 
status”]; Jenkins v Burcos, 99 AD2d 217, 221 [1984] [“where the injured person 
proceeds diligently in ascertaining coverage and in giving notice, lie is not 
vicariously charged with any delay by the (in)sured”]; Allstate Ins. Co. v Moon, 
89 AD2d 804, 805 [4th Dept 19821 [issue is whether injured party gave notice ‘‘as 
soon as reasonably possible in light of the circumstances after insurance coverage 
was known or should have been known” (emphasis added)]). The injured party 
has the burden of proving that he or she, or counsel, acted diligently in attempting 
to ascertain the identity of the insurer and thereafter expeditiously notified the 
insurer (see American Home Assur. Co., 277 AD2d at 410). 

Here, as a matter of law, plaintiffs acted diligently in an attempt to garner the 
relevant insurance information from Fretz [&, the insured]. Thus, as a matter of 
law, plaintiffs did not unduly or unreasonably delay in reporting the claim to St. 
Paul (g Aincrican Continental Props. v National Union Fire Ins. Co. of 
Pittsburgh, 200 AD2d 443,446 [ 1 st Dept 19943). Plaintiffs reported the making 
of the claim to St. Paul on June 22,2007, the very day on which they were 
informed of St. Paul’s identity as Fretz’ malpractice insurer, The period of delay 
to be examined with reference to plaintiffs’ asserted diligent efforts is the period 
from March 15, 2007, the end of the 60-day extension period, until June 22,2007, 
when notice was given to St. Paul. During that period alone, more particularly on 
March 26, April 9, April 24, and May 8, 2007, plaintiffs’ tlien-attorney Doyle sciit 
[our certified letters to Fretz, repeatedly emphasizing the importance of notice 
being given iiiimediately to his malpractice insurance carrier and pleading with 
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Fretz to rcvcal thc name of- such curicr so that plaintiffs could exercisc thcir 
independent right to give such notice. Thosc letters were in addition to an 
unspecified number of telephone calls made for tlic same purpose. In each 
instance, the mentally incapacitated Fretz failcd to respond to thc lctter or 
telephone call. Doyle was reduced to asking this court for an order compelling 
Frctz to disclose the identity of his carrier, and only then were plaintiffs made 
aware of that identity. Those various attcrnpts by Doyle wcre a follow-up to his 
earliest certified letter of March 2, 2007, in which Doyle likewise sought to have 
Fretz providc him with the identity of his carrier and place that carrier on notice of- 
thc nialpractice claim. Tliat plaintiffs flirst undertook and were thwarted in those 
ellorts to discover thc identity of the insurer before March 15, 2007, at a time 
wlicn it would have been possible for them to comply with the rcquireiiients of the 
policy, demonstrates their due diligence as a matter of law. 

Obviously, the instant case resenibles Tower (in which the court grantcd surnniary judgment for 
the insurer) more tlinn it resembles McCabe (in which thc court granted summary judgment for 
the injured party). However, the case of which this Court is aware that the instant case most 
resembles is Spentrev Realty Corp. v ‘CJnited Natl. Specialty Ins. Co., 28 Misc 3d 121 1(A) ( Sup 
Ct, Kings County 2010) (Martin Schneier, J.), 90 AD3d 636 (2d Dept 2011) (“pertinent inquiry is 
whether [the injured party] pursued his [sic] rights with ‘as much diligence as was reasonably 
possible”’), which only needs quoting at short length. 

In the case at bar, Martinez [& the injured party] did not make any attempt to 
independently ascertain the identity of the insurer. In fact, Martinez’s pre-action 
letter to Spentrev only requested that Spentrev notify its insurer. It did not request 
Spentrev to notify Martinez of the identity of the insurer. Martinez’s diligent 
pursuit of his personal injury action, while laudable, does not, as demonstrated by 
[Evereadv Ins. Co. v Chavis, 150 AD2d 332 (2d Dept 1989)], satisfy the due 
diligence requirement for independent notice pursuant to Insurance Law 5 3420. 
Thus, Martinez has failed to raise a triable issue of fact regarding the validity of 
United’s disclaimer. 

Application of the Law to the Facts 
Fuld’s January 27, 2009 letter, like thc letters in Tower and Spentrev, simply asked thc insurcd to 
notify the insurer of the claim, without asking for the identity of-the insurer. His April 7 letter 
noted that lie had not received an answer to the lawsuit from Ilie insured or the insurer, again 
without asking for the identity of the latter. The April 17 letter does not even mention an insurcr 
or insurance. The June 9 letter mentions Anlovi’s “liability insurance carrier” but again fails 
even to ask for its idcntity. 

These letters, stretching over a five-month period, demonstrate that Fuld hoped that insurance 
existed, and suggest that he hoped that someday, somehow, insurance would compensate his 
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clients for thcir iii+juries. They also demonstrate that by the spring, or certainly by the suninier, 01’ 
2009, Fuld must have known that Anlovi was not going to respond to the lawsuit, or disclose, 
voluntarily or involuntarily, the idcntity of its insurer. What they do not deiiioiistratc is any 
“diligcncc” in attempting to asccrtairi the idcntity of Aulovi’s insurcr; indccd, they do not 
dcinoiistratc any independeiit effort at all to asccrtaiii the insurer’s identity. 

In Tower, plaintiff‘s counsel contacted a statc (SLA) and a municipal (DOH) agency seeking to 
learn the identity of the licensee of the subject premises, but failed to ask for thc identity of tlic 
licensee’s insurer. Here, plaintiffs counsel states (Affirm. 7 3(0)) that he “checked with the 
NYC Depai-tinent of Buildings, the NYC Division of Housing and Community Renewal and tlic 
Department of State and they coiifirnied no database or index [exists that] would rcveal the 
identity of a liability carrier [of] a residential building.” Notably, he fails to indicate when 11c 
“checked”; fbr all that appears, he may have chcclced in response to the instant motion. There is 
no indication that he even directed his clients to ask around the building to see if anyone elsc, 
pcrhaps as the result of some prior injury and/or lawsuit, knew the insurer’s identity. Tlicre is no 
indication that he attcmpted to obtain any insurance information from Taylor, or from any of 
Taylor’s contacts (such as Davis). In sum, from late January at least through until in or about late 
September (when he seems to have discovered Castlepoint’s identity fortuitously), an eight- 
month period, he did nothing. Some effort might create dn issue of fact; no effort presents an 
issue of law. 

Conclusion 
As Anlovi never notified Castlepoint of the underlying claims, and as the Olehs did not act 
diligcntly in notifying Castlepoint of sainc, plaintifP s motion for summary judgment is granted, 
and the clerk is hereby directed to enter judgment in favor of plaintiff and against defendant 
declaring that plaintiff is not obligated to defend and/or indemnify Aiilovi in the underlying 
litigation (Oleh v Anlovi, Supreme Court, Bronx County=. 3501 30/09). 

Dated: April 16, 201 3 
Arthur F. M r o n ,  J.S.C. 
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