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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

HOWARD E. SPIVAK ARCHITECT, P . C .  , 
Index No.: 1 181 65/2006 

P l a i n t i - f f ,  
Motion Date: 1 1 /I 611 2 

- v -  

HENRY ZILBERMAN arid SUSAN ZILBERMAN, 

D e f e n d a n t s .  

Motion Seq. No.: 003 

Motion Cal. No.: 

The following papers, numbered 1 to 3 were read on this motion to set aside the jury verdict. 
I PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause -A f f i dav i tFx jb i  

Answering Affidavits - Exhibits _-- 

Replying Affidavits - Exhibits - ApR 21%: 20% 3 I 3 

Cross-Motion : Yes No 121kvv YUHK 
(;U[JN I cL.kz\?ws OFFICt 

Upon the foregoing papers, 

A t  t h e  c o n c l u s i o n  of t h e  t r i a l  on  July 2 1 ,  2 0 1 2 ,  t h e  j u r y  

unanimous ly  r e n d e r e d  a v e r d i c t ,  f i n d i n g  t h a t  (1) thc d e f e n d a n t  

Henry Zi lberman a n d  t h e  p l a i n t i f f  Howard B. Spivak Architect, PC 

d i d  n o t  a g r e e  t h a t  t h e  d e f e n d a n t  w o u l d  pay  the p l a i n t i f f  a b o u t  

$ 2 0 0 , 0 0 0  f o r  a r c h i t e c t u r a l  s e r v i c e s  t h a t  t h e  p l a i n t i f f  pe r fo rmed  

incurred fees  for a r c h i t e c t u r a l  s e r v i c e s  t h a t  p l . a i n t i f f  r e n d e r e d  

on h i s  beha1.f i n  t h e  amount o f  $525,661,46 u n d e r  t h e  c o n t r a c t ,  

( 3 )  the defendant p r e v . i o u s l y  made $ 2 0 4 , 4 9 7 . 0 0  i n  payments  Lo t h e  

p l a i n t i f f  unde r  t h e  c o n t r a c t  and ( 4 )  t h a t  t h e  d e f e n d a n t  f i . r s t  

owed p l a i n t i f f  t h e  balance of  payments  u n d e r  t h e  c o n t r a c t  a s  of  
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May 2, 2002. 

The defendant now moves pursuant to CPT,R 4404 to (1) set 

aside the jury’s verdict, in whole or in part, and/or (2) to 

grant remittitur of the jury verdict, or (3) to direct a judgment 

in favor of defendant, or (4) to d i r e c t  a new t.ria.1. on the 

grounds that the j u r y  verdict is against the weight- of the 

evi..dence. The plaintiff opposes the motion. 

The court shall grant the defendant’s motion only to the 

extent that the court f i .nds that $525,661.46, the amount of fees 

for architectural services that the jury determined that the 

defendant incurred under the oral contract, is excessive and 

against the weight of the evidence to the extent of $39,548.46. 

The defendant’s motion shall be otherwise denied. 

The court denied the plaintiff‘s motion pursuant to CPLR 

3025( c) to conform the pl.eadings to the proof with respect to 

its claim that i t :  incurred “out of pocket” expenses in t.he course 

of rendering services to the defendant, which the defendant never 

reimbursed, Except f o r  attorneys’ fees, plaintiff’s bill of 

particulars did not amplify the allegations i.n its complaint that 

it suffered damages in the form of costs and disbursements. Nor 

did plaintiff disclose any records of  invoices or recei-pts or 

checks evidencing payment of s u c h  invoices duri‘ng the discovery 

phase of the acti.on. Finally, plaintiff‘s testimony at trial 

that he paid several invoices, some of which were not 

-2- 

[* 2]



i d e n t i f  i . ab l e  t o  t h e  c o n t r a c t  be tween  t h e  p a r t i e s ,  was n o t  

s u p p o r t e d  b y  a n y  documentary  e v i d e n c e .  On t h a t  basis, t h e  court 

a g r e e d  w i t h  t h e  d e f e n d a n t  t h a t  h e  would be p r e j u d i c e d  b y  a n  

amendment t o  the p l e a d i n g s  wi. th r e s p e c t  t o  " r e i m b u r s a b l e  

expenses"  a t  t h e  t i m e  p l a i n t i f f  r e s t e d  i t s  case .  Forman v 

Davidson, 7 4  A D 2 d  505 (1'' Bept 1 9 8 0 ) .  

With r e s p e c t  t o  the fees owed t h e  p l a i n t i f f ,  t h e  

i n t e r r o g a t o r y  c a l l e d  f o r  t h e  j u r y  t o  determine t h e  amount of  

a r c h i t e c t u r a l  "fees"  i n c u r r e d  by  d e f e n d a n t .  A s  t h e r e  was no 

e v i d e n c e  of  " r e i m b u r s a b l e  e x p e n s e s " ,  and there was no  

i n t e r r o g a t o r y  that c a l l e d  f o r  t h e  j u r y  t o  d e t e r m i n e  s u c h  "out of  

pocke t "  e x p e n s e s  ( i . e . ,  c o s t s  o f  e x p e d i t e r s ,  s t r u c t u r a l  and  

mechan ica l  e n g i n e e r s ,  m e s s e n g e r s  and  p r i n t i n g ,  i n c u r r e d  by 

p l a i n t i f f ,  b u t  n o t  r e i m b u r s e d  by d e f e n d a n t ) ,  t h e  j u r y ' s  i n c l u s i o n  

of $ 3 9 , 5 4 8  i n  e x p e n s e s  t h a t  were i t e m i z e d  a n d  d e l i n e a t e d  a s  s u c h  

on t h e  Fee Summary d a t e d  a s  of  November 2 0 0 4  was c l e a r l y  i n  e r r o r  

and  i n  e x c e s s  of t h e  e v i d e n c e .  T h a t  p o r t i o n  of  t h e  j u r y  v e r d i c t  

must be  se t  aside as a g a i n s t  the weight of t h e  e v i d e n c e .  See 

O'Re i l lv -Hvland  v L i b e r t v  Manaqement 6. Const L t d ,  32  AD3d 7 6 5  

(lSt Dept 2 0 0 6 ) .  

A s  for t h e  j u r y  ' s  answer  t o  t h e  i n t e r r o g a t o r y  f i n d i n g  t h a t  

t h e  d e f e n d a n t  owed t h e  b a l a n c e  of  t h e  a r c h i t e c t u r a l  fees t o  the 

p l a i n t i f f  on  May 2 ,  2 0 0 2 ,  s u c h  finding compor t ed  w i t h  t h e  

e v i d e n c e .  T h e r e  was ample e v i d e n c e  i n  t h e  r e c o r d  t h a t  t h e  
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c e r t i f i - c a t c  o f  occupancy  was i s s u e d  on May 2 ,  2 0 0 2 ,  a n d  

t h e r e f o r e ,  t h e  j u r y  was c o r r e c t  a n d  t h e  l a w  s u p p o r t s  t h e  j u r y ’ s  

d e t e r m i n a t i o n  t h a t  t h e  d a t e  o f  t h e  b r e a c h  of  t h e  o r a l  c o n t r a c t  

t o o k  p l a c e  OKI May 2 ,  2002,  which  i s  a l s o  the a c c r u a l  d a t e  of 

p l a i n t i f f ’ s  c a u s e  of  a c t i o n  for b r e a c h  of  c o n t r a c t .  Brush ton-  

Moira  C e n t ,  S c h o o l  D i s t  v Thomas A s s o c i a t e s ,  9 1  N Y 2 d  2 5 6 ,  262 

(1998). 

L i k e w i s e ,  t h e  d e f e n d a n t  f a i l e d  t o  r a i s e  a n  i s s u e  o f  f a c t  

w i t h  r e s p e c t  to his s t a t u t e  o f  l i m i t a t i - o n s  d e f e n s e .  P l a i n t i f f ‘ s  

b r e a c h  of  c o n t r a c t  c a u s e  of  a c t i o n  d i d  n o t  a c c r u e  u n t i l  May 2 ,  

2002 a n d  t h e r e f o r e  t h e  s t a t u t e  of limitations d i d  n o t  b e g i n  t o  

r u n  u n t i l  t h a t  t i m e ,  which was l e s s  t h a n  f i v e  y e a r s  b e f o r e  t h e  

commencement of j.ts l a w s u i t .  

F i n a l l y ,  t h e  c o u r t  a g r e e s  w i t h  p l a i n t i f f  t h a t  t h e r e  was no 

e v i d e n c e  t h a t  t h e  o r a l  a g r e e m e n t  by i t s  t e r m s  was incapable of  

p e r f o r m a n c e  w i t h i n  one y e a r ,  and  t h e r e f o r e  t h e  c o n t r a c t  i s  n o t  

void p u r s u a n t  t o  t h e  S t a t u t e  of F r a u d s  ( G e n e r a l  O b l i g a t i o n s  Law 

S5-701). N o r t h  S h o r e  B o t t l i n q  C o  v Schmidt  s1 Sons ,  22 N Y 2 d  1 7 1 ,  

175-176 ( 1 9 6 8 ) .  The p l a i n t i f f ’ s  o p i n i o n  a s  t o  what  would be 

r e a s o n a b l e ,  which d e f e n s e  c o u n s e l  a t t e m p t e d  t o  e l i c i t  on c r o s s  

e x a m i n a t i o n ,  i s  not r e l e v a n t  t o  what t h e  p a r t i e s  i n t e n d e d  a t  t h e  

t i m e  t h e y  r e a c h e d  - the i . r  a g r e e m e n t .  Based upon t h e  f o r e g o i n g ,  i t  

is 
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ORDERED t h a t  t h e  mot ion  of t h e  defendant Henry Zilberman is 

g r a n t e d  t o  t h e  e x t e n t  t h a t  a n e w  t r i a l  i s  d i r e c t e d  on t h e  i s s u e  

of  t h e  t o t a l  amount of  a r c h i t e c t u r a l  f e e s  ,incurred b y  t h e  

d e f e n d a n t  I-Ienry Zilberman under  the p a r t i e s ’  oral c o n t r a c t ,  

u n l e s s  w i t h j . n  30 days after service of  a c o p y  of t h i s  O r d e r  w i t h  

n o t i c e  of  e n t r y ,  t h e  p l a i n t i f f  Howard R. S p i v a k  A r c h i t e c t ,  PC 

s h a l l  serve and  f i l e  i n  t h e  O f f i c e  of t h e  Clerk of  t h e  Supreme 

C o u r t ,  N e w  York  County ,  a w r i t t e n  s t i p u l a t j o n  c o n s e n t i n g  t o  

d e c r e a s e  t h e  v e r d i c t  as  t o  t h e  t o t a l  amount of architectural fees 

i n c u r r e d  by t h e  d e f e n d a n t  f rom t h e  sum of $ 5 2 5 , 6 6 1 . 4 6  t o  t h e  sum 

of $486 ,113 .00 ;  and  i t  is f u r t h e r  

ORDERED t h a t  t h e  d e f e n d a n t ’ s  moti.on is o t h e r w i s e  denied. 

This is t h e  decision and o r d e r  of t h e  c o u r t .  

Dated: April 22, 2013 ENTER: 

APR 2 4  2013 
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