Fuger v Amsterdam House for Continuing Care
Retirement Community, Inc.

2013 NY Slip Op 30866(U)

April 15, 2013

Supreme Court, New York County

Docket Number: 110399/09

Judge: Paul Wooten

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




T&WNEi{T 41252013

\Notlce of Motlonl Order to Show Cause e Affldavrts — Exhlbnts
. AnsWermg Affldavits e Exhlblts (Memo) ‘
| Replymg Affldawts (Reply Memo) -

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

| ‘PRESENT. i _HON. PAUL W OTEN

Justlce S .- PART 7
DANIEL FUGER and ROSE FUGER, | ‘
Plaintif, \ ;
. | . Index'No.: 110399/09
-against- ‘ | i ‘ -.Motion:Seq.: 001 .

AMSTERDAM HOUSE FOR CONTINUING

'CARE RETIREMENT COMMUNITY; INC.

and PIKE CONSTRUCTION COMPANY INC
‘ Defendants

AMSTERDAM H‘ous;E‘oonz"rmunNecARE S
RETIREMENT COMMUNITY, INC., s/h/a 1 ED
AMSTERDAM HOUSE FOR CONTINUING CARE Fl L E |

RETIREMENT COMMUNITY, INC. and PIKE i ’ o
'CONSTRUCTION CO, LLG s/h/a PIKE S =3
“CONSTRUCTION COMPANY, INC., L MR 25 n

Thlrd-party Plamtrff

-against- . \ i o5 COUN"IYG,‘

~ CAR:WIN CONSTRUCTION, INC.,

Thlrd-party Defendants

The followmg papers were ‘read on this motlon by defendantslthlrd-party plaintlffs for summary judgment.\ e
| APERS NQMBEBE ‘

Cross Motron | | Yes D No
Motlon sequences 001 and 002 are hereby consolldated for-purposes. of dlsposmon
Thisis a Labor Law aotlon mvolvmg a workers 14 foot fall from a beam, Plaintlff Damel :
Fuger (Fuger or plamtiff) flled a summons and complamt on July 22 2009 alleglng that |
defendants/thlrd party plaintiffs Amsterdam House For Continuing Care Retlrement Commumty

s/hfa Amsterdam House Contmumg Care Retlrement Communrty (Amsterdam) and Prke

Construction Co., LL.C. s/h/a Pike Construction Company, Inc. (Plke) (together, Amsterdam-




F’rke) are liable- under Labor Law § 200 and common- law negllgence as: well as Labor Law §§

‘240(1) and 241(6) Addltlonally, plalntrff's wife Rose Fuger asserted a derrvatlve clarm agamst
‘ Amsterdam Pike for loss of servrces -On June 186, 2010 Amsterdamelke frled a third- party

complalnt against Car—Wln Constructron Inc: (Car-Wrn) alleglng that the accldent was caused

by Car-Wrn s neglrgence and that Car-Wln is lrable to defendants for common law and

contractual indemnity, as well as breach of contract for failure to procure lnsurance

In motion sequence 001 Amsterdam Plke move pursuant to CF’LR 3212 for summary . f

judgment dismissing the complamt and for partial summary judgment on the rssue of lrablllty on

their contractual mdemnlfrcatlon claims agalnst Car-Win. In motlon’rsequence 002, Gar—Wrn

- moves for summary judgment “d‘i'smlssing the plaintiff's complaint and the thlrd-party complaint) '

: Plarntrff cross- moves. for partral summary judgment asto llabllrty on hls Labor Law § 240(1)

clarm Drscovery in thrs matter rs complete and Note of Issue has been flled
G R BACKGROUND e

On November 14 2008 plarntlff was workrng ona constructron project for Car-Wln as a’

| journeyman |ronworker The pr0ject mvolved the constructron of a nursing home consrs‘trng of o
flve burldrngs Amsterdam owner of the subject property, located at 301 East Overlook Road

Port Washrngton New York hlred Prke as contractor to burld it: Pike's subcontractor, nonparty, t o

Beauce-Atlas contracted Wlth Car—Wm 1o do steel erectlon on the srte and plalntlff was
engaged in connecting steel beams and columns when he fell off of a beam and 14 feet to the
ground below, injuring hrmself |

Fuger's coworker hadjustplaCeda bolt between a column anda beam, to tempora\rily’,t' :

secure the beam, when Fuger fell wh‘lle\attemptlng to step to the newly secured beam from |

.-another beam (Plaintiff's EBT, at 43—‘52). -The beams were wet with raln,“ as plaintiff recalled

during his depositio‘n while recounting the accident:

“l was down on the ground and it was wet. It was like a misty day

Page 2 of 13




[* 3]

g almost and |-was on the ground and | chmbed the ladder: and |

~walked across the beam, and | grabbed the column, and | went to -
swing around and my foot .came out from under me. With
,everythlng being wet, | wasn’t able to hold on-and | just went
down” (id. at 42) ‘ ,

Fuger was not wearing a sa‘fetyharness and neither were the other workers i‘nvolved in

“connecting the beam to t‘he‘ column (id”at 45, 62). As aresult of the fall,'Fugercut his face and ,

injured his’ back and ribs (ld at'57, 63)
DISCUSSION
Summary judgmentis \audrastic ,remedy that should‘b\e granted only if no. triable issues of

fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospectr |

\ HOSp 68 NY2d.320, 324 [1986] Andre v Pomeroy, 35 NY2d 361, 364 [1974]) The party

movrng for summary Judgment must make a pnma facle ShOWlng of enhﬂement to: judgment as

a matter of law, tenderlng sufflclent ewdence in admlssmle form demonstratlng the. absence of : “ 3]‘ Ly \/ :

| materlal |ssues of fact (see Wlnegrad v New York Unlv Med Ctr 64 NY2d 851 853 [1985]

CPLR 3212[b]) A failure to make such a showrng requires demal of the motlon regardless of

the sufficiency of the opposmg papers (see Smalls v AJl Indu:s Inc,, 10 NY3d 733 735 [2008])

\Once a prlma facne showmg has been made however, “the burden ShlftS to the nonmovmg
party to produce evrdenuary proof |n admlsslble form sufficnent to establlsh the emstence of

if :'matenal |ssues of fact that requlre a tnal for resolutlon" (G/uffr/da % C/tlbank Corp 100 NY2d

72 81 [2003]; see also Zuckerman v Clty of New York, 49 NY2d 557, 562 [1980] CPLR

3212[b)).

< When decndmg a summary judgment mot|on the Court’ s role is solely to determine If

any tnable ISSUES exist not to determlne the merlts of any such issues (see Sillman v Twent/eth\\

Centruy-Fox F/lm Corp.,:3 NY2d 395, 404 [,1\957]). The Court views theqewdence in the Ilght

most-favorable to the nonm\oving party,' and gives the nonmoving party the benefit of all
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\ reasonable lnferences that can be drawn from the evrdence (see Negrl v Stop & Shop, Inc 65 . ]

NY2d 625; 626 [1985]) If there is: any doubt as to the: exrstence of a trlable |ssue summary
Judgment should be denled (see Rotuba Extruders v Ceppos 46 NY2d 223 231 [‘l 978]) |

I. La bor Law § 240(1)

lnltlally, Amsterdam-Pike \a‘rgue that plaintitf’s cross-:motio‘n for partlal summary |

judgment as to liability under Labor Law § 240(1) should be dlsmrssed as untlmely, as the

Court’s order from July 13, 2011 set October 11 2011 as the deadllne for maklng dlsposmve

motions. Car-Win's motlon is dated October 5, 2011 whlle Plamtrff’s cross motlon was served i |

‘on November 2, 2011 The Court will consu:ler plaintiffs’ cross- motlon éven though |t was made o

- after the deadlme for summary Judgment motrons as |t seeks relief on a S|m|Iar issue, |lablllty |

under Labor Law § 240(1) that Car-Wln ralsed in its tlmely motlon (see Conklm v Trlborough o

' Bridge & Tunnel Auth 49 AD3d 320 321 [1 st Dept 2008])

Labor Law § 240 (1) prowdes in relevant part

“All contractors and owners and thelr agents ln the erectlon,
demolition; repairing, alterlng, painting, cleanmg or poln‘tmg ofa
building or structure shall furnish or erect, or cause to be ‘
furnished or erected for the performance of such labor, - ‘
scaffolding,: holsts stays, ladders, slings; hangers, blocks pulleys
braces; irons, ropes, and other devices whlch shall be so
constructed, placed and operated asto glve proper protectlon toa
person so empIOyed , S

The Court of Appeals has held that thls duty to prowde safety dewces is nondelegable o
(see Gordon v Eastern F"\’y Supply, 82 NY2d 555 559 [1993]) and that absolute llablllty |s
imposed where a breach has proxnmately caused a plalntlff’s injury (see Bland v Manocherlan, e

66 NY2d 452, 459 [1985]) A statutory vtolatlon is present where an owner or general

- contractor fails to provnde a worker engaged in a section 240 activity wnth “adequate protectlon;\

agalnst a l‘lSk arlsmg from a physrcally significant elevatlon dlfferentlal” (F?unner v New York

Stock Exch.,-Inc:, 13 NY3d: 599, 603 [2009]) Where a violation has proxtmately caused
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‘ plalntrff’s |njur|es owners: and general contractors are absolutely Ilable “even |f they do not have el

a contlnurng duty to supervrse the use of safety equment” (Matter of East 51st St Crane

" Collapse Litig., 89 AD3d 4286, 428 ['lst Dept 2011] [crtatron omltted])
Here, plarntlff makes a prlma facie showmg asto’ Irabrllty under the statute by submrttrng T

Fuger's own deposntlon whrch shows that hrs accrdent arose from a gravrty-related nsk and’

that he did not' have adequate protectron such as a tred~off safety harness, to prevent hrs g

injuries.
Amsterdam~Prke and Car-Wln argue that Fuger s claim under the statute should be:

dismissed because Fuger was a recalcrtrant worker as'he was provrded safety devrces that he

:; \:for no good reason, demded not to use Both Amsterdam Pike and Car—Wln polnt to the
‘testlmony of John Hamllton (Hamllton) Car—Wm s safety monrtor on the pro;ect Hamllton | . g
\:testrfred that generally. Car—Wrn prowded harnesses to workers (Hamllton EBT at 17), and that e
e on every pro;ect rncludlng the subject one he gave safety talks once’ a week (rd at 8)
< Hamllton also testrfled that at the safety meetrngs he went over when |ronworkers were to use .
‘ \safety equrpment and Where the equment was on the job site (id. at 30 31) Fmally, as to
: when workers were to use safety harnesses Hamllton testlfred that Car»Wrn s fall protectlon
‘plan was governed by subpart R, entrtled “Steel Erectlon " of the US Department of Labor s
‘S ‘ Occupatlonal Safety & Health Admlnlstration s (OSHA) regulatrons for constructlon Part 1926 L

(id. at 23-24). Further Hamllton testrfred that the requrrement to'tie off safety harnesses under g

subpart R was not rmplrcated at all below 15 feet and not lmplrcated for connectors”1 below 30

feet:

Qe Do you know what the requrrements |n the Subpart R were for
ironworkers regarding tying off and.. . what the criteria were:
A Yeah. For anormal |ronworker it's 15—foot height of 15-foot or

! Hamilton was.acting as a “connector” on the'day of his-accident, as he was connecting beams to
columns. ‘
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“more, you had to be tied off, wear a harness and tte off I you e
" were a connector, you had up to 30 feet befOre you had to tue off!
(Hamllton Deposrtlon at 9). e ! L

Amsterdam F’lke also submlt a “Weekly Tool Box Talks” sheet from November 13 2008, o
the day before Fuger's acmdent The sheet I|sts the employees who attended mcludrng Fuger R o
and names “safety related subjects dlscussed" ‘as “slte safety orlentatlon fall protectron plans |
structural. steel (subpart “R”) preoast - (momtor system) handout sheet from GC ! Frnally,
Amsterdam Pike pomt to a portlon of Fugers deposmon testlmony, in WhICh he says that
generally, a worker‘s\hould\ use a‘s‘\afety harness when he is. workmg above 10 feet lnlthe all” |
(Fuger EBT; at 21).
Plaintiffs note that there |s no evrdence that Hamllton or any one else told Fuger to
‘wear, any spemflc safety dewoe To rllustrate thls pomt plalntlffs submlt the deposltlon s
| “testlrnony of Rocoo Deplllo (Deplllo) Plke s supenntendent who testlfted that he never told
" Fugerto wear any speCIflc fall protectlon
| “Q: 'Pnor to Dan Fugers accrdent dld you ever have any
: - discussion with him specrﬂcally regardmg weanng fall
protectlon equlpment'?
A No (Deplllo EBT, at41).
Addltronally, plaintrffs hlghlight Fugers own testlmony, in Whlch he states that he was g
‘never told to wear a safety harness o ‘ ey
‘Q: Drd anyone tell you specrﬂcally to wear a beam buddy whlle you
were up [ln] the air?- t
A No: . -
Q: Did anybody ever teII you that you should not be: domg what you
- were doing at the time of the accident?
A No? (Fuger EBT at 126)
Plaintiffs also submita portion of Hamllton s testlmony in Wthh he states that Fuger dld

not need to be tied off, or connected to a safety line, at the helght he was w0rk|ng at:

Qo You: mentloned earller Rocco [Depillo]; who was the general
contractor's foreman, If Rocco was walklng past the location
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| ‘1where Dan Fuger was working and Rocco saw that Dan Fuger D
" wasn't tied off, but that he should-have been tied off, dud [Deplllo]
have the ‘authority to tell Dan Fuger to tie off? :

A: - Yes. Buthonest, you kniow, like 1 said, he wasaconnector Danny was ‘o

a connector, so hereally didn't have to be tied off at that helght
(Hamilton EBT at 62-63). ;

As to Amsterdam-Pike’s contentron that Fuger knew.he should have been Weanng faII
safety eqmpment as he was workmg above 10 feet from the ground plalntlffs refer to Fuger S
testlmony wherein he states that such equment was not provrded to hrm ‘ |

“Q:  How many trmes prior to the occurrence of the accident did you
have a conversatlon ‘with your foreman regardrng the lack of a:

harness?
A Once.
Q. What was the sum and substance of that conversation?
Al There were none around (Fuger EBT at: 148)

Flnally, p|alntlffs pomt to Deplllc 8 testlmony wherern he testlfred that he talked to Car— ROt

: \Wln s job steward about the absence of fall safety equrpment

Q: And you rarsed the issue of the lack of fall protection wrth hlm and
he sard what to you? -

A: It was on the subpart. They weren t hlgh enough They dldnt
have to wear it berng connectors” (Deprllo EBT at 40)

A worker is recalmtrant and the sole proxrmate cause of his own |njur|es when safety .

. rdevrces are “readriy avallable >at the work site, albelt notin the |mmed|ate vrcinlty of the | =

-accrdent and plarntrff knew he was expected to use them but for no good reason chose not to o

do $0, causing an accrdent” (Gallagher v New: York Post, 14 NY3d 83 88 [2010])

Here, the Court flnds that Fuger was not a recalcrtrant worker In the EBT testlmony of ‘:: t

5 Hamilton, CarﬂWrn ) safety monrtor he never states that he told Fuger to wear any spemflc fall- ’
‘ ‘safety equrpment Instead the testrmony of Hamllton and Deplllo shows that in accordance o
' wrth subpart R ofOSHA‘s Part 1926, Fugerwas .not required to Wear\_falt—safe,ty equipment, as
| he was working under 30 feet from the grou‘nd. However, “mere com‘oliance‘with OSHA '

| . regulations does not defeat a prima facie s‘hoWing‘of Labor Law § 240(1) liability” (Murray v Arts
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‘_ Ctr & Theater of Schenectady, lnc s AD3d 1155, 1157 [3d Dept 2010] [citation omttted])

\ ‘Amsterdam Pike and Car~W|n have failed to submit any ewdence that would show that Fuger L

knew he was expected to use fall safety equupment when he was workrng under 30 feet from

the ground, As such, Amsterdam Pike and Car-Win fail to rebut plalntrffs prlma facle showing, - ’

and plalnttffsfare entitled to parttal summary ]udgment as to liability under Labor Law § 240(1).

1. Labor Law § 200 and Common Law NquIQenoe

Labor Law § 200 "IS a codlflcatron of the common- law duty |mposed upon an owner or
general contractor to provlde constructlon s1te workers with-a safe place to work” (Comes v

New York State Elec. & Gas Corp 82 NY2d.876, 877 [1993]) Cases under Labor Law§ 200 : o

| fall into two broad categortes those mvolvmg mjury caused by a dangerous or defectlve \

condltton at the worksrte and those caused by the manner or method by which the work ls B!

performed (see. Urban V. No 5 T/mes Sq Dev LLC 62 AD3d 553 556 [1$t Dept 2009])

Where the alleged farlure to provrde a safe workplace arises frOm the methods or

matenals used by the |njured worker “Irablllty cannot be. lmposed on [a defendant] unless lt is

: shown thatit exercxsed some supervrsory control over the work" (Hughes v Tlshman Constr

Corp 40 AD3d 305, 306 [1st Dept 2007]) “General SUperwsory authonty is msufﬂcrent to

constrtute supervrsory control t muat be demonstrated that the [owner or] contractor controlled, : w
< the manner m which the plamtlff performed his or her work, i e how the |njury produclng work Lamis

o was performed” (id).

In contrast ‘where the defect anses from a dangerous condltron on the work snte mstead

of the methods or matenals used by plalntlff and his employer an owner or contraotor “is Ilable
\ under Labor Law § 200 when [rt] created the dangerous condrtlon causmg an mjury or when [rt]

farled to remedy a dangerous or defecttve oondrtron of whrch [it] had actual or constructlve

notice” (Mendoza leghpolntAssoc IX LLC 83 AD3d1, 9[1st Dept 2011] [lnternal quotatton '

‘marks and oltatron omltted];\ see also \Mmorczyk v Dormitory Auth. of the State of N. Y., 74AD3d o
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-.B75, 675, [1st Dept 2010]) ln the dangerous -condition context “Whether [a defendant]

o controlled or dlrected the manner of plalntlff's work is |rrelevant to the Labor Law § 200 and

common- law hegligence clarms (Seda v Epstein, 72 AD3d 455 455 {1st Dept 2010])
Amsterdam Plke argue that they are entitled to dlsmlssal of plalntlffs Labor Law § 200 :

and common- Iaw negllgence clalms as they did not exermse superv:sory control over Fuger s

\ work In support of thls argument they submlt Fuger s deposutlon testrmony, ln whlch Fuger

states that Deplllo Pike’s superlntendent never gave hlrn any mstructlon as to how to do hIS .
job (Fuger EBT at 34) | |
Plalntlffs argue |n opposntlon that Plke had actual notlce that Fuger was not weanng fall—

safety protectlon Thls however |s not relevant as Fuger's aocudent arose from the method

and manner |n which he performed hls work rather than from a defect on the jObSIte

: ‘Alternatlvely, plaintiffs argue that Plke had the authonty to stop Fugers work and to order that S

he wear.a safety harness and tle off However “[t]he retentlon of generat supervnSory control e

presence at a work site, or authorlty to enforce safety standards |s |nsuff|c1ent to establlsh the f -

‘ ‘,control necessary to |mpose Ilablllty (Blance v Columbra Washmgton Ventures LLC 12 AD3d i
“ ‘925 [3d Dept 2004] [CItatlon omltted]) As such, plalntlffs fall to rebut Amsterdam Plkes N
L showmg of entrtlement to drsmlssal of plalntlffs l.abor Law § 200 and common-law negllgence | f\ e
. clalms Acccrdlngly, the branches of Amsterdam Pike and Car—Wln s motlons seekrng e

| \dlsm|ssal of those clalms are granted

lll.l.x ‘t _gbor Lawﬁ 241(6)

Labor Law § 241 (6) provndes m relevant part

“‘AII areas ln whlch constructlon excavatlon or demolltlon work is belng
performed shall be so constructed, shored, equipped, guarded, arranged;
operated and conducted as to provnde reasonable:and adequate protectlon and
safety to the persons employed therem or Iawfully frequentlng such places.”

\ It is well settled that this statute requlres owners and contractors and their agents “to
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i provrde reasonable and adequate proteotlon and safety for workers and to comply wnth the i

\ specmc safety rules and regulatlons promulgated by the Commlssroner of the Department of |

Labor” (Ross vCurt/s-Palmer Hydro—Elec Co., 81 NY2d 494 501—502 [1993] qu.otmg Labor

Law § 241 [6]) While thls duty is nondelegable and eX|sts "even in the absence of control or

supervision of the. worksrte” (Rlzzuto vL A Wenger Contr Co 91 NY2d 343 348 349 [1998]),

“comparatrve neglrgence remains a oognrzable affrrmatlve defense to a sectron 241 (6) cause of

action” (St. Louis v Town of N. Elba 16 NY3d 411 414 [201 1])

To marntaln a vrable clalm under Labor Law § 241 (6) plamtlffs must allege a vrolatron of Ty

a provision-of the Industrlal Code that requrres compliance. wrth concrete specrflcatrons (see :
Mrsrck/ v Caradonna 12 NY3d 511 515 [2009]) ‘The Court of Appeals has noted that "[t]he

Industrral Coole should: be sensrbly lnterpreted and applled to effectuate rts purpose of

P protectrng constructlon laborers agarnst hazards in the workplace" (St Lours, 16 NY3d at 416) |

Inltlally, plalntlffs abandon varlous Industnal Code regulatlons lrsted |n the complalnt and' 3

blll of particulars, such as 12 NYCRR 23-1. 5 12 NYCRR 23-1.17; 12 NYCRR 23-5, 12 NYCRR ;

‘23v6 12 NYCRR 23 7, 12 NYCRR 23 1. 7(e)(2) 12 NYCRR 23 1 8(c)(2) 12 NCYRR 23 1. 15
4 12 NCYRR 23-1. 16(a-f), and 12 NYCRR 23-1 24 Whlle Amsterdam F’rke address each of -
: these in‘its movnng papers plalntlffs |gnore them As such. plalntlffs allegatrons relatlng to f i

these regulatlons are dlsmlssed as abandoned (see Gary v Flair Beverage Corp 60 AD3d 4‘13,',

413 [1st Dept 2009]) .
Plarntlffs contend that Amsterdam -Pike violated 12 NYCRR 23 1. 7(d) ‘which provrdes

"Employers shall not suffer or permit any employee to use a floor, passageway, ©
walkway,: scaffold platfbrm or other elevated working surface which is in a \
slippery condrtlon Ice, snow, water, grease and any other forergn substance

which may cause: sllppery footmg shall be removed, Sanded or covered to.

provide safe footing.”

| Amsterdam—Pike a‘rgue, without providing supporting case law, that this regulation was -
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e ",not rntended to cover an |ronw0rker working at elevation where the beam he is traversrng is not 5

\ ’a working Surface but the work rtself Plaintiffs respond by cutlng to cases in whrch courts have

upheld the wabrlrty, at varrous procedural stages, of Labor Law § 241 (6) clarms predlcated on.

, 12 NYCRR 23- 1. 7(d) where the varrous accrdents were, plalntlffs contend analogous to Fugers

acmdent In George v Huber Hunt. & N/chols (242 AD2d 954 954 [4th Dept 1997]) for.

g example,. the Court upheld denlal ot the defendant $ summary judgment motlon as to the

plaintiff's Labor Law § 241 (6) clalm based ona vrolatlon of 12 NYCRR 23 1 7(d) where the

plalntlff was |njured while attemptlng at elevatron to move from a vertlcal to a horlzontal beam S

| (see also Doyne v Barry, Bette & Led Duke, 246 AD2d 756, 759 [3d Dept 1998] [upholdmg

denial of summary judgment where worker was mjured when he slrpped on bar JOlsts on a roof

as ‘we cannot say that the bar jOlStS dld not qualufy as an elevated worklng surface wrthln \

 the meaning of 12 NYCRR 23 1. 7(d)], Sm/th v I'—‘ayettevrlle-Manllus Cent School Dlst 32 AD3d e
, 1253 1254 [4th Dept 2006] [grantlng plarntlffs leave to amend therr bill of partrculars to allege a

‘ vrolat|on of 12’ NYCRR 23 1. 7(d) where the plaintiff sllpped off of a Wet Iadder])

ln reply,: Amsterdam P;ke crte McGrath v Lake Tree V/I Assoc (216 ADZd 877 [4th Dept S

1995]) ‘In McGrath a worker was |njured when he walked over a frve-foot drrt prle wh|le

: f carrylng a 24 foot scaffold plck from a truck to a burldlng under constructlon the Court held that !

- 12 NYCRR 23 1. 7(d) drd not apply, as |t drd “nOt apply to the dlrt prle condltlon" (Id at 878)

It is well establlshed that 12 NYCRR 23-1.7(d) is suffrclently specmc to: serve as a

“predicate to Labor Law § 241(6) liability (see e.g. Jennings v. Lefcon Parfnershlp, 250 ADZd o i

' 388, 389 [1st Dept 1998]) Here guven the: broad mterpretatlon grven to 12 NYCRR 23 1 7(d)

by Courts in George, Doyne and Smrth thrs Court cannot say as matter of Iaw that the beam -
Fuger slrpped; from was not an “elevated working surface runder the regulatron. One lmportant \

difference between the beams Fuger fell from,’and the dirt pile in ‘McGrath; is that Fuger wa‘s““\
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- dlfference between the beams Fuger fell from, and the dlrt pile tn McGrath |s that Fuger was

‘\workmg on the beams rather than walklng over them on hrs way to the work snte (216 ADQd at‘““\
877) Accordmgly, there is a questlon of faot as to the: regulatlon s appllcablllty, and the e
branches of Amsterdam F’lke and Car—Wm S motlons seekmg dlsmlssal of ptalntlffs Labor Law ,
Law § 241(6) clalm are denied. ‘ | ‘

\IV. Contraotual Indemnlfrcatlon

The contract. between Beauce~AtIas and Car~W|n prowdes the followmg mdemnrfloatron i
provision:

“To the fullest extent permltted by law, the [Car~W|n] shall defend indemmfy,‘
and hold harmless Beauce—AtIas [Amsterdam] [Pike]-. from and against all

‘ olalms, damages losses and. expenses; including attorneys fees, arising out of,
relative to, or resultlng from the performance of Work and/or Subcontractor's -

'voperations under this Agreement* :lncludlng but: not limited to any clalm i

: damages loss or. expense (1) af ibuted to bodlly mjury, sickness, disease or
death ... and (2) caused in whole or in part by any act or omission of the -
Subeontractor 2 (Beauae-Atlas/CanWm Agreement 1 10[A])

P

- The provision is tnggered as Fugers accrdent arose from Car—Wln s work on the :
pro;ect In order for a clalm to arlse out ofa party S work there must be a showmg that
g partrcular act or omlssron in the performance of such work [was] oauselly related to the
‘\ accrdent” (Urbma v26 Ct St Assoc LLC 46 AD3d 268 273 [1st Dept. 2007] [mternal i
ke quotatnon marks and crtatlon omrtted]) There is'no questron that in: these C|rcumstances where.,“ il

oa Car«Wln employee supped off of a beam that the aocrdent arose out Car-Wln s work

Car—Wln argues that Prke rs not entltled to mdemmfrcatlon as Plke was neghgem
H°We"er f°r the reasons dlscussed above in section I, Prke was not negligent 458 matter of S
law. As SUCh Amsterdam and F’rke are entltled to contractual mdemnlflcatlon mcludlng S
attorney s fees from Car—Wln | ‘

P i" CONCLUSION

Accordingly, itis -
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ORDERED that defendants/thwd»party plamttffs Amsterdam House For Continurng Care

Retlrement Communrty s/h/a Amsterdam House For Contmumg Care Retlrement Communlty ;‘\

and Pike Construction Co., LLC s/h/a Pike Constructlon Company, lnc 8 motlon for summary

Judgment (sequence 001) is granted to the extent that plaintiffs’. Labor Law § 200 and common-

Iaw neghgence clalms are dlsmlssed defendants/thlrd party plalntrffs are granted summary

judgment as to liability on thelr contractual lndemmﬂcatlon clalms agalnst thlrd party defendant

Car-Win Constructnon and the remalnder of the motlon is otherwrse demed and it is further
ORDERED that th|rd party defendant Car-Win Constructlon s mot:on for summary

judgment (sequence 002) is granted to the extent that plalntlffs Labor Law § 200 and common- , .

law negllgence clalms are dlsmlssed and the remamder of the motlon is. denled and |t is.

further : | | : - |
ORDERED that plauntlffs cross-motron for partlal summary Judgment agaunst

: defendants/thlrd -party plalntlffs Amsterdam House Contlnulng Care Retlrement Commumty

~s/h/a Amsterdam House For Contlnulng Care Retlrement Community and Pike Constructlon

s Co LLC s/h/aPike Constructlon Company, lnc as to Ilabrllty under Labor Law § 240(1) |s B

granted anditis further | A | \ " |

ORDERED that plarntlffs shall serve a copy of thrs Order wuth Notlce of Entry upon all

“partles and upon the Clerk of the Court who is dlreoted to enter Judgment accordlnl -

Dated: H&I;SA l%

LED
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