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Upon the faregoing papers, it is ordered that this 
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3. CHECK IF APPROPRIATE: ................................................ 0 SETTLE ORDER 
u DENIED GRANTED IN PART OTHER 

0 SUBMIT ORDER 

0 DO NOT POST 0 FIDUCIARY APPOINTMENT [7 REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 32 

hi the Matter of the Application of 

MTCHELLE HEMMINGS-HARRINGTON, 

Petitioner, : 

For a Judgment Piirsuant to Article 78 of the Civil Practice : 
Law and Rules, 

- against - 

THE CITY OF NEW YORK, Michael R. Bloomberg, as 
Mayor of the City of New York; and THE NEW YORK 
CITY DEPARTMENT OF TRANSPORTATION, 
Janette Sadik-Khan as Commissioner of the New York City 
Department of Transportation; and THE NEW , Y O N  : 

ADMINISTRATIVE SERVICES; Edna Wells Handy, as : 
Commissioner of the New York City Department of 
Citywide Administrative Services, 

: 

crv DEPARTMENT OF CITYWIDE 

Respondents. 

CAROL E. HUFF, J.: 

hidex No. 103400/12 

In this Article 78 proceeding, petitioner seeks to annul respondents’ determination that 

she had no right to reinstatement to her former permanent civil service title of Highway Repairer, 

pursuant to Civil Service Law 5 71 and New York City Personnel Rule (55 RCNY 12, App. A) 

6.2.5. Respondent contends that pctitioner was not entitled to reinstaternelit because she was a 

provisional employee. 

Pursuant to Civil Service Law tj 7 1 , following a qualifying disabling injury, an employee 

is entitled to a leave of absence of at least one year. “[Wlithin one year after the termination of 
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such disability,” the employee may apply for a medical examination to certify that the employee 

is lit to return to his or her former position. If fouiid fit, the employee “shall be reinstated to his 

or her former position. . . .’, 

Petitioner was appointed to the permanent position in 1990. Subsequently she suffered a 

work-related injury and took a medical leave of absence pursuant to $ 71, supra. On April 15, 

3005, slic was terminated dLte to tier inability to return lo  work within one year of the beginning 

of her medical leave (d.). By letter dated March 13, 2006, petitioner notified respondent New 

York City Department of Citywide Administrative Services (“DCAS”) that she was requesting to 

return to work. By letter to petitioner dated May 11, 2006, DCAS informed petitioner that she 

had been determined fit to return to her “foriner position as a Highway Repairer.” By letter dated 

October 4, 2007, respondent New York City Department of Transportation (“DOT”) told 

petitioner to report to DOT on October 15, 2007, “for reinstatement as a Highway Repairer.” 

Both petitioner and respondents state that petitioner did report on that date. Petitioner 

contends, however, that although she completed all necessary medical examinations and 

paperwork respondents delayed her reinstatement for more than a year through no fault of hers. 

Respondents contend that petitioner was dissatisfied with her assignment to the Division of 

Bridges and left the office that day without completing necessary papenvork. 

The parties agree that on December 8,2008, petitioner filled out a “Request for 

Rei nstatement” forin. Petitioner contends that this form completed the drawn-out reinstatement 

process. Respondents contend that the form constituted an entirely new request and, as such, was 

beyond the one-year limitation period set by 0 71. They argue that petitioner effectively 

withdrew her request on October 15,2007, by failing to complete the reinstatement process, 
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They submit the affidavit of Jean Frankowski, Director of Personnel at DOT, which states that on 

that date “Petitioner left the office without having completed the necessary paperwork to process 

licr assigniiicnt to the title of Highway Repairer, and without having been reinstated.” 

Frankowski 11/16/12 Aff., 71 10. 

This conclusory statement (the DOT Director of Personnel does not specify that she was 

present or had direct personal knowledge of petitioner’s appearance on October 15) is not 

supportcd by any iiidication of what paperwork pctitioner f d e d  to fill out. Petitioner, on the 

other hand, submits copies of documents - all dated October 15,2007 - including forms titled 

“Authorization for Release of Information,” “New Hire Form - Employee Personal Data” (two 

pages), “Update Personnel Document,” and “Data Sheet: Employment.” She also submits a copy 

of a “Driigs of Abuse Test Request” dated October 17, 2007, as well as copies of DOT letters 

vcrifyiiig that she appeared at the DOT pcrsoiiiiel offices seeking to have a drug test on June 20, 

June 27 and September 2,2008. Finally, she submits a copy of the DOT “Assignment and 

Transfer Form,” dated December 9, 2008, signed by Frankowski, confirming petitioner’s 

reassignment as a “Highway Repairer.” 

Although respondents claim that the December 8, 2008, “Request for Reinstatement” was 

the beginning of a new request procedure, they submit no evidence supporting that contention. 

They have not attached corollary paperwork corresponding to what petitioner filled out in 

October 2007, above, or evidence of new medical exams or drug testing. There is no evidence 

that respondents ever notified petitioticr of the cancellation of her initial request or the start of a 

new reinstateinelit procedure. In connection with the December 9, 2008, L(Assigmncnt and 

Transfer Form” executed by Frankowski, they do not explain why the reinstatement, if it was 
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indeed new, was processed so quickly, or why that form was marked as a “reinstatement” instead 

of m “appointment.” 

A memo from an Office of Management and Budget employee dated January 21,2009, 

confirms OMB’s approval of petitioner’s salary as a “highway repairer.” In a New York City 

Automated Personnel System “Employee Job and Payroll Data” form initialed with a date of 

February 1 I ,  2009, for the first time on any document the abbreviation “prov.” for “provisional” 

appears. (A Payroll Management System “Record Change History” dated May 31,201 1, also 

lists petitioner as provisional.) 

hi April 2010 petitioner suffered another injury and was granted a leave of absence in a 

DOT “Leave Request Form” that listed her title as “permanent” highway repairer. As was the 

case previously, by letter dated June 6,201 1, DOT terminated petitioner due to her inability to 

return to work within one year of the beginning of her medical leave. In the letter DOT stated 

that she would be able to apply for reinstatement within one year of the end of her disability, 

pursuant to Civil Service Law 0 71. On February 28,2012, petitioner notified respondent DCAS 

that she had been medically cleared and was requesting to return to work. She was then told, by 

letter dated April 24, 2012, that her file had been misread, and that she had been a provisional 

employee not entitled to reinstatement. 

The determination not to reinstate petitioner will be upheld unless it is shown that the 

determination “was affected by an error of law . . . or was arbitrary and capricious or an abuse of 

discretion.” CPLR 780313). The test is whether the determination is “without sound basis in 

reason and is generally taken without regard to the facts.” Pel1 v Board of Educ. of Union Free 

School Dist. No. 1 of Towns of Scarsdale and Mainaroneck, 34 NY2d 222,231 (1974). 
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Petitioner is not entitled to the relief she seeks on estoppel grounds. See. ex.’ Grishman 

v New York, 183 AD2d 464, 466 (1” Dcpt 1992), citing Public Improvement. Inc. v Board of 

Education, 56 NY2d 850, 852 (1982) (“the doctrine of estoppel is unavailable against a public 

agency . . . and cannot be relied on to create a right where none exists.”). However, respondents’ 

frequent reference to petitioner’s position as nothing other than permanent is indicative of their 

own confusion, at least, as to her true status. Petitioner has presented evidence supporting her 

position that there was one extended reinstatement process, Respondents have failed to present 

evidence contradicting that position. Accordingly, the determination was made “without sound 

basis in reason [and] without regard to the facts.” Pell, supra. 

Accordingly, it is 

ADJUDGED that the petition is granted to the extent that respondents are directed to 

reinstate petitioner to her former position as a permanent highway repairer or to another position 

in accordance with Civil Service Law § 71. 
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