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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _HON. PAUL WOOTEN PART _7

Justice

OSCAR BUITRAGO and MARIA BUITRAGO, | | |
INDEX NO. -100154/08

Plaintiffs,

| -against- \ D 'MOTION SEQ.NO.. __005
H.O. PENN MACHINERY COMPANY, INC‘.,F ‘LE
d

H.O. PENN MACHINERY LEASING; LLC a

CATERPILLAR INC,,
‘ -, CLERKS OFFICE

The following papers were read on this mcﬂ@%‘?bﬁé@ph‘l@%ﬂrﬂmaw judgme‘n.t.
‘ RS ‘ PAPERS NUMBERED

Defendants.

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...
Answering Affidavits — Exhibits (Memo)

Replying Affidavits (Reply Memo)

Cross-Motion: L__|Yes -~No

Motion sequence numbers 005 and 006 are hereby consolidated for pufpbses of
dispoéition.‘ |

In seqﬁlence number 005, defendants H.O. Pénn Machinery Company, Inc. and H.O.“

Machinery Léasing, LLC (both, H.O. Penn) move, pursuant to CPLR 3212, for anorder granting

‘summary judgment, dismissing all claims and cross-claims asserted against them, and granting

conditional surnmary judgment on their common-law indemnification and contribution cross-

claims. In s‘equenkce number 006, defendant Catekpillar Inc. (Caterpillar) moves for'an order

granting sUmmary j‘udgment, and,dismissing all .claims and cross-claims ‘assérted against it.
Discovery in this matter is Complete and {he Note of Issue ‘has been filed. | |
| | | BACKGROUND
In tﬁis strict pr’oducté liability and negligence action, Oscar Buitrago (plaintiff) alleges
that his left k\hand was partially crushed on June 29, 2006 by a multi-terrain loader equipped with

a pallet fork attachment. The ldader, amodel no. 277B, was designed and manufactUred by
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Caterpillar. Caterpillar also drafted the loader's operation and maintenance manual (operator's .
manual). By factory invoice dated September 1, 2005, Caterpillar sold the loader to H.O. Penn, -
an authorized Caterpillar distributor; By sales contract dated November 9, 2005, H.0. Penn .
sold the loader with the operator's manual to nonparty Oscar's Rock and Dirt (Oscar's Rock):
Buitrago is president and part owner of Oscar's Rock. Oscar's ‘Rock attached a pallet fork to
the loader that was not designed or manufactured by Caterpillar. |

Plaintiff alleges that the accident occurred as the loader was being operated by nonparty
Jose Ramon Vasquez, an Oscar's Rock employee Plaintiff further alleges that as Bmtrago

neared the Ioader he advised Vasquez that he was gomg to cham atreeto the pallet fork, and

. then braced hlmself agalnst the loader by placing hts left hand between the lift arm of the loader

and the coupler portion of the pallet fork attachment Plaintiff states that Buitrago bent: toward -

' the ground to retrieve the chain and secure the tree to the pallet fork, using his right hand; and

as he did so, the arms of the loader blocked Vasquez's ability to see the area where Bu1trag_o

was standing. Plaintiff also maintains that, without warning to Buitrago, Vasquez curled the -

- coupler. back toward the lift arm on the loader, crushmg the flfth digit on Bwtrago s'left hand

Vasquez continued to be employed by Oscar's Rock for eight to twelve months after:the -

accident, until he moved back to Ecuador his natlve country. The partles have not been able to

\ Iocate Herman Andres Rodnguez an Oscars Rock employee who w:tnessed the accident.

On these allegations, plalntlff asserts causes of action against defendants for strict
products llablllty and negllgent desrgn manufacture and sale of the Ioader failure to warn, and:
breach of warranty Plaintiff's wife Maria Buntrago asserts a derivative clatm for loss of ‘
consortlum.

In thelr answers, H 0. Penn and Caterpillar deny all allegations of wrongdoing, and
assert numerous afflrmatlve defenses including assumption of the risk, lack of proximate

cause, and proper design and manufacture of the loader. “They also assert‘cross-claims
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- against each other for common-law indemnification and contribution.

H.O. Penn and Cateroillar now seek summary judgment on the cross-claims that they

assert against each other. Pursuant to a so-ordered stipulation, H.O. Penn and Caterpillar

‘ voluntarily discontinued with prejudioe and without costs the cross-claims, and H.O. Penn

withdrew that branch of its motioh for summary judgment on its cross-claims asserted aga'inst\
Caterpillar.  Therefore, those branches of the motions in which defendants seek summary L
judgment on their respective cross-claims are moot, and all cross-claims are dismissed.

Next, H.O. Penn seeks. summary judgment in its favor on the branches of the first and

seoond‘ causes of action for strict ‘oroducts Iiability based on defective design, conrending, ‘

primarily; ‘that plaintiffs ha\re failed\to allege any conduct or omission by H.O. Penn that could
have been a proxrmate cause of. Burtrago s injury,. Caterpillar also seeks summary Judgment m o
its favor contendmg that the evidentiary record oonclusrvely demonstrates that the loader was |
reasonably safe for its intended purpose; and that the accident was the result of misconduct by
Buitraoo and Vasquez. |
In \op‘positio‘n,‘r plaintiff c_ontehds that numerous gerruine triable issues of fact exist

regarding the proximate cause of the aco_i.dent, and that defend\ants have failed to produoe an
expert witne:-:-'.s affidavit in ‘supp’ort\of their oonolusory allegation‘ rhat the loader was reasonably
safe for its intended purpose.

DISCUSSION

Summary Judgment is a drastrc remedy that should be granted only if no triable:i lssues of

" fact exist and the movant is entltled to Judgment asa matter of law (see Alvarez v Prospect

Hosp., 68 NY2d 320, 324 [1986] Andre % Pomeroy, 35 NY2d 361 364 [1974]). The party
moving for summary judgment must make a prima faoie showing of entitiement to judgment as
a matter of law, tendering suffrcrent evrdence in admissible form demonstratrng the absenoe of - ’

materlal |ssues of fact (see Wmegrad v New York Univ. Med Ctr., 64 NY2d 851, 853 [1985];
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CPLR 3212[b]). ‘A failure to make such a showing requires denial of the motion, regardless of
the sufficiency of the opposing papers (see Smalls v AJl.Indus. Inc., 10.NY3d 733, 735 [2008]).
Once a prima facie s‘howing has been made, however, "the burden shifts to the nonmoving
party to produce evidentiary proof in admissible form sufficient to establish the existence of
material isS'Ltes of fact that require a trial for resolution” (Giuffrida v Citibank Corp., 100 NY2d
72, 81 [2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR
3212[b]). |
When deciding a summary Judgment motion, the Court’s role is solely to determnne if )
any triable lssues exist, not to determlne the merits of any such issues (see Slllman v Twent/eth
Centruy—Fox Film Corp 3 NY2d 395, 404 [1957]). The Court views the evndence in the light .
most favorable to the nonmovmg party, and gives the nonmoving party the beneflt of all
reasonable inferences that can be drawn from the evidence (see Negri v Stop & Shop, Inc., 65
NY2d 625, 626 [1985])." If there is any doubt as to the existence of a triable issue, summary
judgment should be denied (see Rotuba Extruders v Ceppos, 46 NY2d 223, 231 [1978]).
Pursuant to the doctnne of strict products llablllty, ‘ '
"[al manufacturer who places into the' stream of commerce a
defective product which causes injury may be liable for such
injury. ‘A defect in'a product may consist of a mistake in
manufactunng, an improper design or the inadequacy or absence
~of warnings for the use of the product. -For there to be a recovery
for injuries or damages occasioned by a defective product,
however, that defect must have been a substantial factor in -
bringing ‘about the injury or damage and additionally, among other
things, at the time of the occurrence, the product must have been
used for the purpose and in the manner normally intended or in a
manner réasonably foreseeable" (Amatulli v Delhi Constr. Corp.,
. TT'NY2d 525, 532 [1991] internal citations ‘omitted}).

"In order to establish a prime facie case in strict products Iiability for-design defects, the

plaintiff must show. that the manufacturer breached its duty to market safe products when it

marketed a product designed so that it was not reasonably safe and that the defective design-
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was a subetantial factor in causing plaintiff's injury" (‘Voss VB/ack & Decker Mfg. Co., 59 NY2ci
102, 107 [1983]). "[A] defectively designed product is one which, at the time it leaves the
seller's hands, is in a condition not reasonably contemplated by the ultimate consumer and is
unreasonably dangerous for its intended use; that is one whose utility does not outweigh the
danger inherentin its introduction into the stream of commerce” (Robinson v Reed~Prenti’Ce .
Div. of Package Mach. Co., 49 NY2d 471, 479 [1980‘]).t

H.O. Penn's repeated contention that it cannot be found liable in strict products liability
because it was ‘."merely" alink in the chain of distribution of the loader is without merit. "The \
theory behind strict llability is that those who market a product have undertaken a special
responsibility to any member of the consuming public who rnay be injured by it. . The rule is
appllcahle to,among othe’rs, n'lanufacturers,‘distributors‘, retailers, processors, and makers of |
component parts” (86 NY Jur‘2“d[,‘?i F’roducts Liability § 108; see Fernahdez v Riverdale Terrace, | i
63 AD3d 555, 555-556 [1st Dept 2009]; Perillo v Pleasant View Assac., 292 AD2d 773, 774 [4th
Dept 2002]; Joeeph v Yenkin Majestic Paint Corp., 261 AD2d 512, 512 [2d Dept 1999)).

Next, H. O ‘Penn and Caterplllar contend that the loader was not defectlvely deSIgned

In opposition, plalntlffs contend that triable issues exist regardmg whether the loader was -

defectNely desrgned in that the coupler portion of the pallet fork attachment and the lift arms .
oreate a crush pomt when the coupler is racked back, and that the operators station provided
msufﬂcuent vr5|b|llty of the crush pomt created when the arms are racked back.

In a strict products liability clalm, "the proper standard to be appll\ed should be whether

the product as designed was 'not reasonably safe' ~that is, whether it is a product which, if the

 design defect were known at the time of manufacture, a reasonable person would conclude that

the utility ofthe'product did not outweigh the risk inherent in marketing a product designed in

that manner" (Voss v Black & Decker Mfg. \Co., 59 NY2d at 108). This issue is generally one

for the jury to decide (see id.). In balancing the risks inherent in the product; as designed,
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against its utility and cost, the jury may consider the following factors:
"(1) the utility of the product to the public as a whole and to the
individual user; (2) the nature of the product — that is, the
likelihood that it will cause injury; (3) the avaﬂablllty of a safer
design; (4) the potential for designing and manufacturing the
product so that it is safer but remains functional and reasonably
priced; (5) the ability of the plaintiff to'have avoided injury by
carefll use of the product; (6) the degree of awareness of the
potential danger of the product which reasonably can be attributed
to'the plaintiff, and (7) the manufacturer's ability to spread any
cost related to improving the safety of the design” (id. at 108-109).
Here, defendants do not contend that no crush point could be created when the loader ,
was ih ‘okpérétio‘n, but, inStead, contend that thebrush danger was‘\open anud obvious, and;
therefore, the loader design did“'r‘iot‘need to be modifiedf Thomas Lane (Lane), Caterpillar's -
senior product coris‘u_‘litaht in product safety and compliance, ‘te,,stified‘ that a pinch point is
created when the operator moves a loader attachment, the hydréulics are running, and a
controllever is hit (see Lane Deposition at 10:13-15, 87:1310.88:15). Lane testified that
Caterpillar's safety audit during development of the loader revealed "muitiple crush points
around the machine" and, after reviewing a photo of the akrea wher‘éBuitrago's‘,hand had bkeen

crushed, testified that the area is one of them (id. at 72:22 to 73:3, 88:24 to 89:25). Gary

| Lamar Mo'rri,s‘(MOrlris)\, a Caterpillar multi-terrain ‘Idader designer, testified that Caterpillar was
“fully aware of the creation of the crush point, that the loader operator has direct control of the -
- loader arms that create the hazard, that the hazard was clearly visible, and that the operator -

-would see the arm movemént and pinch points evéry time he racked back the loader

attachment (see Morris Deposmon at 8:20t0 9: 3 31:5- 20 43:15 to 44: 17) The Court notes
that plamhff testlﬂed that Vasquez was an experlenced loader operator and that plaintlff had \k
warned Vasquez not to move the loader attachment when people were working around |t_(see ;
Plaintiff Deposition at 70:2-18, 136:6 to 137:22).

Plaintiffs' technical and safety expert witness, John P. Coniglio (Coniglio), president of
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Expert Litigation Services Inc., vice president-operations of Occupational Safety &

Environmental Associates Inc., and a safety professional certified by the Board of Certified

~ Safety Professionals, attests that the use of a multi-terrain loader typically involves participation '

by untrained workers to attach, detach, and adjust work tool attachments and to secure, -

position‘, rotafe, adjust or move varibus loads (see Coniglio Aff 1 1, 2, 13). Coniglio concludes

that operation of the machine néar non-operators, such as plaintiff, is reasonably foreseeable,k‘

“and may.result in such people being in proximity to the areas of the Ioadef arms where pla‘intiff

sustaine‘d his injury (see id. 1 14). He also attests that the accepted policies of construdt\ion
workplace safe‘ty and injurykavoid‘ancek requifed Caterpill‘ar to exerckiske‘reasonable care to
remo‘vé‘or minimize crush haza\rds\in the area whéreBuitrago‘ placed his hand and, where
feasible, to furnish warnings against thedanger of injuri‘es in fhat éreya (See id. g 15). |
C‘konigli‘o ‘attests that C‘aterpi\llar;é duty was heightened in the circumstances presented |

here because the crush point was not conspicuous or otherwise obvious, inasmuch as it does

“not have: protuberances or moving parts, and is not readily recognizable as a crush hazard to

untrained non-operators, such'as plaintiff (see id. 1 9). He attests that the failure by Caterpillar

to meet its duty to exercise reasonable care is a violation of applicable industry and safety-

related gukidel‘i}nes, stahdards, and practicés, including those promulgated by the Society of
Automotive Engineers, the International Organization for‘Standardization, the Occupational

Safety and Health Administration, the New York State Industrial Code and the American

- National Standards Institute (see id. {1 19). Coniglio attests that other loader manufacturers,

such as nonparties New Holland, Bobcat, and Gehl, have incorporated safer alternative designs

that eliminate the direct contact points on a loader that can cause a cruéhing effect (see id. 1]

16-17).
Coniglio concludes, based on his experience and expertise, and his assessment of the
loader's _reasqnably foreseeable uses, utility, and dangers, that the location of inconspicuous
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crush points that are not’hlghlighted with a warning at readily accessible areas of the loader'e
arms, such as where plaintiff's injury occurred, rendered the design of the machine
unreasonably dangerous ‘and defective, created the substantial and foreseeable risk of injuries
to pereons situated near and around the machine; and prOximately caused Buitrago's injuries
(see‘id. 'ﬂﬂ ‘2.0~22). Conigllo a‘lso concludes that, considering that it was practicable and cost- -
effeotive to ‘manufactu're the loa‘d‘er, in‘an alternative manner that minimized or eliminated the o

crush points without reducing the machine's utllit‘y,\ Caterpillar's failure to do so cannot be

- justified (see id.).

In llght of thlS evrdence the Court finds that the parties have raised genume tnable
issues of material fact regardlng the design of the loader sufftcrent to preclude summary
judgment (see Rotuba Extruders v Ceppos 46 NY2d 223 231 [1978] CPLR 3212).

Genunne tnable issues also exnst reg‘ardlng whether the conduct of plalntlff and Vasquez

were the only proxrmate causes of the accident. "[W]hether the action is pleaded in strict

‘products llablllty, breach of warranty or: negllgence |t isa consumers burden to show thata -

defect in the product was a substantlal factorin causmg the injury and , that the defect

complalned of existed at the tlme the product left the manufacturer or entlty in the line of

- distribution belng sued” (Tardella v RJR Nablsco 178 AD2d 737, 737 [3d Dept 1991] Codllng Vi

Paglla, 32 NY2d 330, 342 [1973]). in addltlon, "[t]he existence of more than one proximate

- cause for an accident in which the plaintiff is injured by allegedly unsafe equipment will not

exonerate the manufacturer from liability if the manufacturer's negligence and unsafe design

- can be shown to be the substantial cause of‘ events that produced the injury” (86NY Jur 2d,
Products Liability § 3, citing Bush v Lamb-Grays Harbor Co., 246 AD2d 768, 771 [3d Dept

- 1998)).

Ca'terplllar's repeated contentions that plaintiff was an experienced loader operator and
fully appreciated the danger of placing‘h‘is left hand at a crush point are mere S‘peculation, not\ ‘
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based on the evidentiary record.  Plaintiff testified that, at the time of the accident, he had not

received any training in the use or operation of the loader (see Plaintiff Deposition at 23:15-19,

41:24 to 42:3). He further testified that, as co-owner and president of Oscar's Rock, he
managed the company's excavation projects, while the company employed a trained mach\ine

operator; Vasquez, to operate the Ioader (seeid. at 31:12-22 43:17 to 44:4). Plaintiff also

| testified that, when he was present at.a work site; his tasks were generally restricted to ‘

manually digging with a shovel, and providing other assistance to-the loader operator and other
employees (see id. at 55:9- 17) He testified. that he himself had never operated the loader wnth

the pallet fork attachment (see id. at 54 19 to 55 2), and had operated the loader only once a

\ month, at most, durlng the seven month period that Oscars Rock owned the Ioader prior to the

accrdent when he would load and unload lt lnto and out of the company S shop (see id. at
40:18'to 41:7,52:13- 18 190: 5 7) Plaintiff further testified that Vasquez had been hired by

Oscar's Rock approximately two years prior to the accrdent and had operated the loader two or

' three times a week, for two to three hours at.a tlme (see id. at 44:5-13, 45:4-10), and that

Oscars Rock had purchased the loader specrfrcally to be operated by a trained operator (see

id. at13347)

Whlle Robert Regglanl (Regglanl) a certlfled Caterpillar salesperson formerly employed

\ by H.O. Penn; testified that he had observed plaintiff operating other machines on a few

occasrons (see Reggiani Deposntlon at 6:17, 10: 6 10, 66:11-1 6),-and had probably seen plaintiff
curl and uncurl a loader bucket attachment he also testlﬁed that he did not know whether

plalntlff racked back the bucket attachment to make contact with the loader arms and create a

crush pomt (see id. at1 21 13 to 122 2) Reggiani-also testified that he did not recall whether he B

adwsed plaintiff that the area in front of the machlne is not clearly vnsrble from the operator's
statlon or identified any. crush pornts to plaintiff (see id. at 59:7- 16, 60:3-13, 61:5-9). Plamtrff

testified that he dld not recelve any tralnlng from Regglanr regardlng the use of the loader (see
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Buitrago Deposition at 41:24 to 42:3).

Although plaintiff testified that, immediately before the accident, he made eye contact
with Vasquez, signaled to him that he intended to approach the loader and believed that
Vasquez understood his mtent (see Plaintiff Deposutlon at 85:13 to 87:5), there is'no concluswe
evudence that Vasquez fully understood plalntlff‘s message and saw plaintiff approach the - -
loader.and place his left hand on the machine, before he racked back the pallet‘fork .
attachment, creating the crush point. Vasquez was not deposed regardingthe accident. |
Therefore, the branches of H. O Penn's and Caterpillar's motions for summary judgment on the
strict products liability clalm based on defective product desrgn are demed |
| Next H.O. F’enn and Caterplllar seek summary J|udgment on the branches of the | - :
products IIablllty clalms for fallure to warn contendmg that they bore no legal obllgatron to place
warning decals on the loader or. to othervwse warn plalntlff because the danger was patent and
obvious and descnbed in the operator's manual and plaintiff was aware of the danger
In opposrtlon platntlff contends that the loader was unreasonably dangerous because |t dld not' ;
have warnlng decals on its lift arms, and that tnable issues exist regardlng whether defendants
fulfllled thelr dutles to warn plaintiff about the crush hazard created when the: Ioader arms were |
activated.

“Unlike design decisions that involve consideration of many interdependent factors, the
inquiry in a duty to warn case.is rnuch more limited, focusingprinolpally on the foreseeability of
the risk and the adequacy and eftectiyeness of any warning" (Liriano v Hobart Corp., 92 NY2d
232, 239 [1998]) "A manufacturer has a duty to warn agalnst Iatent dangers resultmg from
foreseeable uses of its product of Wthh lt knew orshould have known A manufacturer also |
hasa duty to warn of the danger of unintended uses of a productf,] prowded these uses are-
reasonably foreseeable" (id. at 237 [lnternal citation omitted]). A seller'has "a duty to inspect

for and to discover such defects as a reasonablephyslcal inspection would disclose" (Naples V; P
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City of New York, 34 AD2d 577, 578 {2d Dept 1970); 86 NY Jur 2d, Products Llablllty § 48).
Further, "[t]here is no duty to warn of an open and obvious danger of which the product user |s
actually aware or should be aware as a result of ordinary observation or as a matter of cor\nmon,
sense' (Felle v W.W. Grainger, Inc., 302 AD2d 971, 972 [4th Dept 2003]). |
C'ontrary to plaintiff's c‘ontention, the Caterpillardeponents uniformly testifi\edthat the

loader was designed without warning decals on the lift arms. For example, Lane testified that -
Caterpillar chose not to require a warning label at every crush point, including the area where

. the accident occurred, as the loaderis used, paint is worn away from the’pinch point area,
maklng the hazard obvnous no one had been anured by the prewous loader model and thereg a
are four or ﬁve places in the operators manual warning that the loader must not be operated “

when people are nearby (Lane Deposmon at 90 2 to 91; 7) He also testlfred that Caterpillar |

decrded Wthh crush pclnts warranted warnings and safety messages by evaluatlng “the
likelihood of a person being in that area and the potential for a crush hazar "(id. at 72:19 to.
73.3,92:4.7).

Plaintiff has raised triable issues regarding, among other things, whether plaintiff was
warned; and whether Caterpillar should have required a V\rarnlng decal on the l‘oader arms. |
Pla‘intiff ’testifie‘dthat he was neyer informed or\warned in the manual, on the loader, by H. Or
Penn or anyone else — that the areaon the loader where he placed his left hand was a crush
pornt (seePlamtrff Deposntlon at 74:18 to'75'6) Plaintiff also testifled that, when the accident
happened, he d|d not know Wthh components of the loader moved to crush his hand (see Id at
75:12-18), and that he- dld not see the pallet forks move before hrs hand was crushed (seeid. at
79:5-7).

Plamtrff’s expert wrtness Dr. Wllllam J. Vlgrlante Jr. (Vigilante), a Robson ForenSIc Inc.
employee with a doctorate m psychology/ergonomlcs and with more than 18 years of

expenence in draftrng, evaluatlng, analyzmg, and testlng the adequacy suitability and
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effectlveness of product warning and instructions. evaluated the loader, warnings, instructions,
and the underlying facts, and attests that it was reasonably foreseeable that a non-operator

bystander would lack the same training, experience and familiarity as trained loader operators

\ regardrng the mechanical movements of the loader's arms and attachments, lncludrng the

knowledge that crush points are created at the inconspicuous areas of the loader arms (see

William . J. Vlgrlante Jr. Aff 111] 1,2, 4- -5). Vigilante also attests that placing a warnrng decal’on

_ the loader arms near the area of the crush hazard was both feasrble and simple and that the

cost of creatlng two additional decals would have been minimal, and would have resulted in the
accident berng avoided (see /d 1[1] 6- 7 24). He concludes that inhis oplnlon wrth a |
reasonable degree of professronal certarnty that each of the defendants failures to warn of the -
crush hazard rendered the loader "mherently and. unreaSOnably dangerous and defectrve
created and/or failed to allevrate the substantlal and foreseeable rlsk of injuries to persons
S|tuated near and around the machme, were improper in that they failed'to. provide adequate
warnrngs of the existence and dangers of the Crush Point hazard at i issue, and proxrmately
caused Oscar Burtrago s rnjurles" (see id.-q 27)

The Court ftnds that the trier of fact may find that a warnrng decal would have avorded
the accident; partlcularly if Vasquez dld not have clear visibility of the loader where the crush
point was created Buitrago testified that the loader arms blocked visibility- between the area
where he was standing and the operator's station in the loader (see Plaintiff Deposition at 66:8-
21). |

Based upon the foregoing, the branches of H.O. Penn's and Caterprllars motions for

‘summary Judgment on the failure-to-warn claim are denied.  For the same reasons, the

branches of the motions by H.O. Penn and Caterprllar for summary judgment on plaintiff's

negllgence claim are denied.. In the claim, it is alleged that Caterpillar negligently failed to use

reasonable care in designing the loader to create crush points: without warning decals, although '
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it could have foreseen the accident, and that the design defects caused the i injury. A
manufacturer is under a duty to use reasonable care in designing its products, and where it is
responsrble for a defect that caused i injury, and it could have foreseen the injury, it will be held
Iiable in-negligence (see Robinson v Reed—Prentlce Div. of Package Mach. Co., 49 NY2d at
480). Where, as here, "Iiability is predicated on a failure to warn, New York‘views negligence
and str'ictiiabilit\y claims as equival\ent" (Martin v Hacker, 83 NY2d 1: 8 n 1 [1993)).

Similarly; the branches of the motions for summary judgment on the claim for breaCh of

-warranty are denied In such a claim, the central inquiry is “whether the product in question

was 'fit for the ordinary purposes for which such goods are used'" (Denny v Ford Motor Co;,, 87

NY2d 248, 258 [1995] quotmg UCC § 2- 314 [2][c])- Thus, the inqmry focuses on the

,expectations for the performance of the product when used in the customary, usual and ’

reasonably foreseeable manners" (id. at 258-259). As a practical matter "the distinction ‘

between the defect concepts in tort law and in implied warranty theory may have Iittie orno

“effect in most cases" (id. at 262) As held above, triable i issues exrst regarding whether the

loader as desrgned was fit for its intended purpose.
o Acoordingly, it is , | |
ORDERED that the portion of defendants H.O. Penn Machinery Company, Inc. an‘d |
H O Machinery Leasing, LLC's motion for an order granting summary judgment dismissing all
claims asserted against them (sequence 005) is denied; and it is further,
ORDERED that the portion of defendants H.0: Penn IVIachinery Company, Inc. and
H.O. Machinery Leasrng, LLC's motion for summary Judgment dismrssing all cross- clalms v
(sequence 005) is moot as this portion of the motion has been withdrawn; and itis further,
ORDERED that the portion of defendant Caterpillar Inc.’s mation for an order granting

summary judgment dismissing all'ciaims asserted against it (sequence 006) is denied; and it

~ further,
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‘Dated;: ¢{-22 -1'3

ORDERED that the portion of defendant Caterpillar Inc.’s motion for an order granting

summary judgment dismissing the cross-claims asserted against it (sequence 006) is moot as

all cross-claims have been dlscontlnued and it is further,

ORDERED that plamtlffs are:directed to serve a copy of this order with Notice of Entry

upon all parties.

This constitutes the Decision and Order-of the Court.

“\ PAUL WOOTEN "~ J.S.C.

Check one: ] FINAL DIsPosiTioN W NON-FINAL DISPOSITION

Check if appropriate: : (] DONOTPOST ~ [] REFERENCE

FILED

' E
TY CLERK'S OFFIC
Cou NEW YORK

Page 14 of 14



