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ANNED ON 51712013 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. PAUL WOOTEN PART 7 

OSCAR BUITRAGO and MARIA BUITRAGO, 

Justice 

INDEX NO. 1001 54/08 
Plaintiffs, 

PAPERS NUMBERED 

Motion sequence numbers 005 and 006 are hereby consolidated for purposes of 

conditional summary judgment on their common-law indemnification and contribution cross- 

claims. In sequence num 

and cross-claims asserted against it. 

ue has been filed. 

In this strict products liability and negligence action, Oscar Buitrago (plaintiff) alleges 

that his left hand was partially crushed on June 29, 2006 by a multi-terrain loader equipped with 

a pallet fork attachment. The loader, a model and manufactured by 
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Caterpillar. Caterpillar also drafted the loader's operation and maintenance manual (op 

manual). By factory invoice dated September 1, 2005, Caterpillar sald the loader to H.O. 

an authorized Caterpillar distributor. By sales contract dated November 9, 2005, H.O. 

Jose Ramon Vasquez, an Oscar' 
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to a so-ordered stipulation, H.O. Penn and Caterpilla 

afe for its intended purpose, and that the accident was the result of misconduct 
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CPLR 3212[b]). A failure to make such a showing requires denial of the motion, regardless of 

the sufficiency of the o 

Once a prima facie sh 

party to produce evid 

material issues 

, however, “the burden 

ble form sufficient to establish the 

81 [2003]; see a w York, 49 NY2d 55 

3212[b]). 

“In order to establish a pri in strict products liability for design defects, the 
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was a substantial factor in causing plaintiffs injury" (Voss v Black & Decker Mfg. Con, 59 

102, 107 [1983]). "[A] defectively designed product is one which, at the time it leaves the 

seller's hands, is in a condition not reasonably contemplated by the ultimate consumer and i 

ded use; that is one whose 

the stream of commerce" (Ro 
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o 88: 15). Lane testified that 

rt witness, John P. Con 

~ 
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Environmental Associates Inc., and a safety professional certified by the Board of Certified 
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crush points that are not highlighted with a warning at readily accessible areas of the loader's 

arms, such as where plaintiff's injury occurred, rendered the design of the machine 

unreasonably dangerous and defective, created the substantial and foreseeable risk of injuries 

to persons situated nea 

er in an alternative manner th 

crush points without reducing the machine's utility, Caterpillar's failure to do so cannot be 

n is pleaded in strict 

19981). 

Caterpillar's repeated contentions that plaintiff was an experienced loader operator and 
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Buitrago Deposition at 41 :24 to 42:3). 

Although plaintiff testified that, immediately before the accident, he made eye contact 

n's and Caterpillar's rno 
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City of New York, 34 AD2d 577, 578 [2d Dept 19701; 86 NY Jur 2 4  Products Liability 5 48). 

Further, "[tlhere is no duty to warn of an open and obvious danger o 

actually aware or should be aware as a result of ordinary observation or as a matter of comrno 

sense" (Felle v W. W. Grainger, Inc., 302 AD2d 971, 972 [4th D 

Caterpillar chose not to require a warning label at every crush point, including the area wh 

ed to crush his hand (see id. 
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