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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN
Justice PART _7

In the Matter of the Application of

PIERINO ANASTASIO, \
‘ INDEX NO. 101014111 _

Petitioner,

BT i MOTION SEQ. NO. 001

For a Judgment under Article 78 of the

Civil' Practice L.aw and Rules,

-against- | F I L E D |

RAYMOND KELLY, as the Police Commissioner

' of the City of New York and as Chairman of
the Board of Trustees of the Police Pension MAY 07 2013

Fund, Article I, and THE BOARD OF TRUSTEES ,
of the Police Pension Fund, Artlcle Il New York CQUNTY ngEYngRSKOFF‘CE
City Police Department, ‘ | N

\ Respondents

The following papers were read on this motion by petitioner for a judgment pursuant to Articleo?B.‘
\ : \ PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ... " 11,2

Answering Affidavits — Exhibits (Memo) ‘ , 3,4
Replying Affidavits (Reply Memo) ‘

Cross i\ilotion" D Yes . No

in this CPLR Artlcle 78 proceeding, Pierino Anastasio (petitioner) a retired New York
City police officer, seeks to annul the determination of the re_spondents which denled his
appiication for an. accident disability retirement (ADR) pension. Petitioner argues that this
determinatlon was arbitrary and caprrcrous and contrary to established law.

Petitioner became a member of the New York City Police Department (NYPD) on

i September 29, 2000. In March of 2007, the petitioner sought treatment for congestion and

headaches that had been ongoing for approximately three months, as well as a recent outbreak -
of fatigue in April of 200‘7 the‘ petitioner was diagnosed with acute mononucleosis (see
Verified Answer exhibits 22, 23 29 37) Thereafter petitioner experienced continued

headaches and extreme fatigue and was dlagnosed with myaigic encephalomyelitis (chronic
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~ fatigue syndrome or CFS) and related lightheadedness and syncope (id., exhibits 32, 36-38).

On July 11, 2007, petitioner filed an ADR application alleging that he was disabled from

performing police duties due to CFS, that he claimed to have developed as a result of

| participating in the rescue, recovery and clean-up operations at the World Trade Center (WTC)

Ground Zero site following.the events of September 11 2001, as well as‘immune system
problems related to CFS.  As is customary, the police commissionet ftled an applicatic_)n‘fo‘r
ordinary disability retirement (ODR) on t\he petitioner's behalf.

= Section 13~252 of the Nrew York City Administrative- Code governs ADR pensions fcr
members of the NYPD Pensi’on Fund. It provides that upon application by a member or by the

NYPD Commissioner, the Police Pension Fund Medical Board (“Medical Board") shall certify to

the Police Pension Fund Board of Truetees. (“Board of Trustees”) that the member is entitled to

an ADR pension if a medical eXan'lination and investigation by the Medtcal Board show t’hat’ the \'
mernber is “physically or mentally incapacitated for the performance of city service as a natural ’
and proximate result of an accidental injury received in such city-service while a member.”
Generally, it is the applicant who bears the burden of proving to the Medicalt Board such
incapacity‘ and its‘ causation (see Matter of Evans v City of New York, 145 AD2d 361 [1st Dept \
1988]; Matter of Archul v Bd. Of Trustees of N.Y. Clty Fire Dept., Art 1B Pension Fund, 93
AD2d 716 [1st Dept 1983]). The fact that there may be a difference of opmlon between the
Medical Board and a petitioner’s ownphysmuans does not provide an “occasion for judicial

lnterference” (Matter of Muffoletto v New York City Employees Retirement Sys 198 AD2d 7

\ [1st Dept1993])

However a different standard applies when the officer has retired due to a disabling !
condition that was allegedly caused by exposure dunng WTC rescue recovery or clean-up

operations.- Sections 13-252. 1 of the Admlnlstratlve Code (Admln Code) of the City of New

- York (the WTC Law) amends the cOde to address cases involving WTC \in‘juries. The WTC
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Law establishes a presumption that “any condition or impairment of health . . . caused by a
qualifying World Trade Center condition” as defined in the Retirement and Social Security Law
(RSSL), *shall be presumptive evidence that it was incurred in the performance and discharge .
of duty and the natural and proximate result of an accident .. ..unless the contrary be provee! by
competent evidence” (Ad‘mi‘n‘ Code § 13-252.1[1][a]). “Qualffying‘World Trade Center condition™ -
is definee es, inter alia, ““e Qualifying condition or impairment of h\eelth" (RSSL § 2[36][a]), |
which in turn is defined as, inter alia, a Qualifying physical condition or a Qualifying
psychologucal condition, or both (RSSL § 2[36][b])- “Quahfylng physical condition” is defined to-
mclude "[n]ew onset dlseases resultmg from exposure as such diseases oceur in the future :
mcludlng cancer, c:hromc obstructlve pulmonary dlsease asbestos-related dlsease heavy metal "
poisoning, musculoskeietal disease and chronlc psychological dlsease” (RSSL § 2[36][0][v])
The Medical Board rewewed the applications for ADR and ODR for the first time on
November 21,2007, and initially recommended that petltlener s ADR appllcatlon and the

Commissioner’s application for ODR be denied. The Medical Board found that the petitioner

" had some normal findings andreperted improvements in the petitioner's complaints. The

Medical Beard found that fhe ‘petitidner had failed to demonstrate that he suffered from a
permanent debilitating cbnditien due to CFS at that time (Verified Answer, exhibit 5). At its April |
9, 2008 meeting, the Board of Trustees voted to remand the ‘a’pplications back te the Medical
Boa’rd for fui’ther review in‘light of ﬁew evidence subsequ‘ently submitted by the petitioner. The \
Mediearl Board egain revieWed the petitioner’s application.on May ‘21‘,‘“2008. This time, the B
Medi‘cal_,.Bo‘a‘rd recommended that the Board of Trustées deny petitioner's ADR application but
apbrove th\e Police Commissioner’s application for ODR. Although the Medical Board nofed |
thet petitioner’s.prognosis was unknown at the time and could possibly improve, at that bresent

time, the petitioner Was suffering from disabling CFS. The Medical Board further noted that

while it :‘cop’ild not determine the exact cause of the petitioner's CFS, it considered the fact that
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12),

CFS had been linked to viral infections, including the Epstein-Barr virus that petitioner had been.
treated for in 2007 (id., exhibit 7). The Medical Board also found that CFSisnota covered
condition under the WTC Law and that petitioner's condition was not related to his work at the
WTC (id.).

At its September‘10, 2008 meetir\g, the Board of Trustees‘o‘n‘ce again voted to rernand
petitioner's ADR application back to the Medical Board. Tr1e Medicel'Boar‘d reviewed the |
petitioner's application a‘third time on November 5, 2008 and reaffirmed its previous
recommendatioh to deny the petitioner's ADR application. The petitioner again noted that CFS
is not referenced in ‘th‘e‘ WTC Law and further‘claim’ed that “there is no epidemiological

evidence at this time linking CFS to the events of the World Trade Center. . ." (id., exhibit 9).

| Oh May 13, 2009, the Board of Trueteesradopted the recommendatien of th‘eMedicaI,Board\to,

deny the petitiOner’sADR application. The Board of Trustees affirmed theMedical Board's
recommendation that CFS is not a qualifying condition underthe WTC Law and accordingly

found that the petitioner was not entitled to the_presun'iptien»afforded under the law (id., exhibit

On September 9, 2009, petitioner commen’eed an Article 78 proceeding, challenging the

denial of his ADR application for CFS. - In an Order and Judgment dated February 1, 2010, the

'Honorable Michael D. Stallman, J:S.C., remanded petitioner's application back to the Medical

Board for\r\econsi‘deration and-a new decision. -Justice Stallman found that upon remand; the:
Medieal Board should ‘recon)s’ider and determine whether CFS ‘shoul‘d be considered a
qualifying gdndition‘under the WTC:Law and, assuming that‘it‘is, discuse whether or not there is‘ ‘
competent evidence thet rebuts the WTC Law’s preshmption that the petitioner’s exposure‘a\t ‘
the MC site caused an exacerbated CFS. Justice Stallman stated rhat the Medical Board “. . .
may have relied on the fact that CFS is not listed in the WTC-presumption law, thus may have

incorrectly exclUded this\ case frem the WTC presumption and may have applied the incorrect
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legal standard” (id, exhibit 14).- The petitioner’s counsel requested that the Medical Board

~ classify CFS as a "new onset” disease under RSSL § 2(36)(c)(v).

On May 26, 2010, the Medical Board considered the petitioner's ADR application for the
fi\naltime-. Based on its review of the WTC Law and the “specific disease entities cited” in the
statute, the Medical Board once again opined that CFS .and immunosuppresion were not

covered as qualifying conditions under the WTC Law. The Medical Board found that no link -

b between WTC exposure and immuhosuppresion had been established in the nearly nine years

since.the attac_ks. The Medical Board further concluded that the petitioner's CFS was caused

by his exoos'ure to the Herpes virus aod the Epstein-Barr virus, conditions whici‘i it classified as
infectious diseases that were aiso not covered under the WTC’L“ew (id., exhibit 17). Tite
Medical_Board found that even assuming that CFS and‘immun‘osdppresion were included as : ‘

qualifying conditions under the WTC Law, there,‘Was sufficient evidence to rebut the,

: presumption. The Medical Board indicated that th\e viral infections that likely caused the

petitioner's CFS would not have been contracted due to his exposure at WTC but rather were
contracted through contact with mfected mdrwduals (id.): Accordlngly, the Medical Board
reafflrmed its previous finding and recommended that petltioners ADR application be denied.
The: Board of Trustees accepted this recommendation and this Article 78 proceedmg followed.
DISCUSSION

Itis well settled that in an article 78 proceeding challenging a disaloility determination by\ :
the Medicel‘ Board, the determination should be sustained if it is b‘dsed‘on “sorrie credible
evidence" (see Matter of Borenstein v New York City Employees' Ret, Sys., 88 NY2d 756, 760- .
61 \[1“996]). Where the Medical Board issues a report detailing the medical proof considered, |
including the results of any tests and/or physical examinations of the applicant, its determination

should be respected and the court should not substitute its own judgment for that of the Board |

" unless the determination'is clearly irrational (id. at 761). In order to ‘rebut the presumption of -
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the WTC Law, there must be ‘some credible medical evidence in the record on which to base
the determination that the (presumed) accidental injury did not cause the disability’ (Jefferson v

Kelly, 14 Misc3d 191, 196-197 [Sup Ct NY County 2008}, -affd 51 AD3d 536 [1st Dept 2008],;

- see also Matter of Mulet v Kelly, 49 AD3d 336, 336 [1st Dept 2008]' Matter of Picciurro v Bd of

\Trustees 46 AD3d 346, 348 [1st Dept 2007]). Here the Medical Board found, mteralla that

even assuming, arguendo that the WTC Law presumption applled there was sufficnent
evidence to rebuit the presumption and determine that petitioner’s CFS was not caused by WTC\ e
exposure. Respondents argue that this determination was supported by credible medical_,
evi‘den‘ce in the record is neither arbitrary'nor caprici’ous ‘\and therefore should be‘upheld
Here the Medical Board s conclusmns are supported by credlble medical evidence and

therefore must be affirmed On four separate occasions, the Medicai Board detailed the hlstory \

of petitioner’s condition. In lts reports, the Medicai Board descrlbes numerous tests and

Iaboratory data as well as the analysis of the petitioner’s treating physicians (see Verified

'Answer exhlbits 57,9, 17) The parties appear to agree that the premse etiology of CFS.is

unknown but that it can be linked to the contraction of any one of a.number of viral mfectlons

(id exhibits 5, 7, 9 17,30 and 37) In the case of the petitioner the Medicai Board found that_ ‘

the petitioner S blood—test reports lndlcate that he had increased levels of Epstein-Barr virus

‘ antibodles as well as other antibodies whlch indicated he had contracted Epstein -Barr (Id

exhibits 29 and 30). The biood work also showed that he had increased levels of the Herpes

virus, which was interpreted as demonstratlng a past infection with Herpes (id., exhibits 34, 46,:

' 56).

The Medical Board reasonably found that the blood test reports and the medical reports

* submitted by'petition\er supported their conclusion that it was the petitioner’s viral infections and

not his exposure to the WTC site that caused his CFS. Several of the petitloner s treating
phys:cnans acknowledged in-their reports that the vrral infections the petitioner contracted can
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be implicated as a cause of CFS (jd., exhibits 29, 30, 34, 37, 43, 46, 50). The Medical Board :
also credibly found that the fact that the petitioner did not develop symptoms of CFS until late
2006 demonstrates that his CFS was caused by his exposure to the Ebstein-Barr virus.

Notably, the: petitioner developed CFS and lts accompanylng symptoms lmmedlately after he

. suffered from mononucleosus resultmg from an acute Epstein- Barr V|rus infection he contracted L

‘in late 2006 or early in 2007, some five years after his WTC work (id.,; exhibits 5, 7,9,17).

Furthermore , the earliest medical report in the record documenting the petitioner's CFS

symptoms is dated March 16, 2007 (id, exhrblt 22).

. Although some of the petltloner s treatlng physrcrans opine: that his alleged exposure to

‘the WTC SIte weakened hIS immune system and made him susceptrble to developrng CFS that

\ \\ dn‘ference in medlcal oplnlon does hot make the Medlcal Board S, determrnatlon unreasonable

or arbltrary and capncmus At most the dlfference in opinron between the Medrcal Board and
petitioner's treating physrmans is:a conﬂlct of medical opinion whlch the Medlcal Board is
empower;ed‘to' resolve (see Muffoletto, 198 AD2d at 7). The Medical Board also pointed out

that although‘one’ of petitioner"s treating phys‘ioiahs Dr. Susan Levine‘opined that‘ the

i petltloner s CFS was related to his WTC work in her September 28 2007 report, she failed to .

mentlon any such correlatlon in‘her prevtous report which was Iess than two months earller (see
Verlfled Answer, exhlblts 37, 42).

Because the determlnatron that the petitioner's CFS was not caused by h|s work at V\ITC"
was credrble and baSed on medrcal evidence sufflcrent to rebut the presumptlon of the WTC ‘

Law, the Court need not and does not:now determme the broader questlon ralsed by the partles

concerning whether CFS and its accompanying symptoms and |mmunosuppre8|on are not

Qualifying Conditions under the WTC Law. The Medical Board's determination was based on\

cred|ble medical evndence and was not arbltrary or capncrous Accordingly, the determlnatlon

‘should be upheld and the petltron drsmlssed
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further,

 Dated: q .] 1.-13\

CONCLUSION
For these reasons and upon the foregoing papers, it is,
ORDERED that petitioner's Article 78 petition is denied; and it is further,

ORDERED that the Clerk of the Court is directed to enter judgment accb'rdingly; and it is

ORDERED that the respondents shall serve a copy of this Order wuth Notice of Entry, :

upon petitioner. R ‘

This constitutes the Decision an‘d\Order of the Court. | , F , L E D
| e MAY 0 7 zma

| NEW voR F'CE

PAUL WOQTEN J.S.C.
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