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INDEX NO. 09-47838 
CAL NO. 12-00692MV 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 48 - SUFFOLK COUNTY 

P R E S E N T :  

I Ion. HECTOR D. LaSALLE 
Justice of the Supreme Court 

DONNA DALE, 

Plaintiff, 

- against - 

GRAND PRIX SUZIJKI, KENNETH V. 

MEL1.A. SANDRA DUNN and JAMES DUNN, 
I-IAR f I  N G .  TED RARINOWITZ, JUDITH 

Defendants. 

MOTION DATE 5-  16-1 2 (#OO 1) 
MOTION DATE 8-8-12 (#002) 
MOTION DATE 6-13-12 (#003) 
ADJ. DATE 

Mot. Seq. # 001 - MD 

2-5-13 (#001 & #002) 
ADJ. DATE 6-13-12 (#003) 

# 002 - XMD 
# 003 - XMD 

BORNSTEIN & EMANUEL, P.C. 
Attorney for Plaintiff Dale 
200 Garden City Plaza, Suite 201 
Garden City, New York 1 1530 

MORENUS, CONWAY, GOREN & 
BRANDMAN 
Attorney for Defendants Grand Prix Suzuki & 
Kenneth Hartung 
58 South Service Road, Suite 350 
Melville, New York 1 1747 

ROBERT J. PASSARELLI, ESQ. 
Attorney for Defendants Kabiiiowitz and Mella 
One John Street, Suite 206 
Babylon, New York 11 702 

ABAMONT & ASSOCIATES 
Attorney for Defendants Dunn 
200 Garden City Plaza, Suite 400 
Garden City, New York 1 1530 

Upon tlic follo\viiig papers numbered 1 to 51 read on this motion and cross motions for summary judgment ; Notice 
ot’ Motioni Order t o  ShoLc Cause and supporting papers 1 - 18 ; Notice of Cross Motion and supporting papers 19 - 2 1: 22 - 43: 
Answeriiig Affidavits and supporting papers 44 - 48 ; Replying Affidavits and supporting papers 49 - 5 I ; Otlier -; (amkrkr a) it is, 
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sunimary judgment dismissing tlie complaint against them is denied; and it is further 
ORDERED that the unopposed motion (# 001) by defendants Sandra Dunn and James Dunn for 

ORDERED that tlie cross motion (# 002) by defendants Grand Prix Suzuki and Kenneth Hartung for 
summaryj udgment dismissing tlie complaint against them on the ground that plaintiff did not sustain a “serious 
injury” as defined in  Insurance Law 5 5 102 (d) is denied; and it is further 

ORDERED that tlie unopposed cross motion (# 003) by defendants Ted Rabinowitz and Judith Mella 
for summary judgment dismissing the complaint against them on the ground that plaintiff did not sustain a 
“serious i i i , i u ~ “  as defined in Insurance Law 5 5 102 (d) is denied. 

Plaintiff. Donna Dale, commenced this action to recover damages for injuries arising out of a three-car 
accident \\hicIi occurred at the intersection of the Little Neck Parkway and the eastbound lanes of the Horace 
IIarding Expressway in the County of Queens, New York, on January 17, 2008. It is undisputed that the Little 
Neck Parkwa), which is a two-way road, runs north and south, and that the Horace Harding Expressway runs 
parallel to and underneath tlie Long Island Expressway which divides the westbound lanes from the eastbound 
lanes of’the Horace Harding Expressway. The intersection of the Little Neck Parkway and the eastbound lanes 
of the Horace Harding Expressway is controlled by a traffic device. It is alleged that a vehicle owned by 
defendant Rabinowitz and operated by defendant Mella, who was traveling southbound on tlie Little Neck 
Parhway, collided with a vehicle owned by defendant Grand Prix Suzuki and operated by defendant Kenneth 
Flartung, who was traveling eastbound on the Horace Harding Expressway. As a result of the collision between 
the Mella vehicle and the Hartuiig vehicle, either the Mella vehicle or the Hartung vehicle struck a vehicle 
owned by defendant Sandra Dunn and operated by defendant James Dunn, in which plaintiff was a passenger. 
At the time of the accident, the Dunn vehicle was stopped at a red light at the subject intersection. 

Defendants Sandra Dunn aiid James Dunn move for summary judgment dismissing the complaint 
against them. asselling that they bear no liability for the plaintiffs accident. 

At his csamination before trial, defendant James Dunn testified to tlie effect that he had been traveling 
northbound on the Little Neck Parkway, and that he came to a complete stop at a red traffic light at the 
intersection with tlie eastbound lanes of the Horace Harding Expressway. Plaintiff was a front-seat passenger 
in  the \. ehicle. Approximately one minute thereafter, while lie was talking with plaintiff, he heard plaintiffgasp. 
When he turned his head to the left, he observed the headlights coming into his door. and felt an impact. 
Immediately prior to the impact, he neither heard the sound of any horn blowing nor saw any vehicle coming 
from his left, right or front. He also did not “hear [any] prior impact.” As a result of the impact, his vehicle 
\\as puslied to his right into a traffic light pole. He then lost consciousness. He testified that “there were two 
impacts. but ... [he] can‘t be sure on that.” 

At her deposition, plaintiff testified to the effect that, on the day of the accident, she was involved in 
the subject accident at the intersection of the Little Neck Parkway and the eastbound lanes of the Horace 
t larding Expressway. She stated that, at the time of the accident, she was a front-seat passenger of the vehicle 
operatcd by dcikndant James D u m ,  aiid prior to the accident, the vehicle had been stopped at a red light at the 
intersection in thc northbound right turning lane of the Little Neck Parkway for approximately two minutes. 
About a minute aftcr she heard a “bang,” a brown vehicle, which had been traveling southbound on the Little 
Neck Park~tay. “slammed into” her vehicle. 
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At his deposition, defendant Kenneth Hartung testified to the effect that he had been traveling eastbound 
011 the f-Iorace IHarding Expressway, and that prior to the accident, his vehicle was in the middle lane of the 
Horace I larding Expressway where it intersected with the Little Neck Parkway. There are three lanes in the 
eastbound lanes ofthe Horace Harding Expressway at the intersection. Approximately 100 feet away from the 
intersection. he first observed the green light, and it did not change. He was driving at a rate of speed between 
25 and 28 miles per hour. Right before entering the intersection, he noticed a vehicle to his left traveling 
southbound on the Little Neck Parkway, he applied his brakes “aggressively” and decreased his speed to five 
miles per hour, but was unable to avoid the collision with the vehicle which came in contact with the left front 
bumper of his \ ehicle. As a result of the impact, his vehicle spun around and ended up to the south side of the 
Little Neck Parkway, and the vehicle which collided with his vehicle “hit the car that was sitting at the light 
on the south side ol‘ the Little Neck Parkway.” 

IildeK NO. 09-37838 

At her cleposition, defendant Judith Mella testified to the effect that she had been traveling southbound 
on the 1,ittle Nech Parkway, and that prior to the accident, her vehicle was in the right thru lane of the Little 
Neck I’arkway where it intersected with the Horace Harding Expressway. There are two lanes in the 
southbound lanes of the Little Neck Parkway at the intersection; a left turning lane and a thru lane. Before she 
went underneath the overpass of the Long Island Expressway, she first observed the green light at the 
intersection. and it did not change, as she entered the intersection. Then, she felt an impact ofthe collision with 
the I Iartiung vehicle. Prior to the impact, she never observed the Hartung vehicle approaching the intersection. 
As a result oftlie impact, her vehicle “got dragged,” and the air bag deployed. Since the air bag was “over [her] 
head,” she could not see anything. Defendant Mella testified that she knew that, after the first impact between 
her vehicle and the I-Iartung vehicle, the Hartung vehicle struck the Dunn vehicle, while her vehicle did not 
come in  contact with the D u m  veliicle. She had no recollection of her speed when she began to cross 
11nderneat11 thc overpass. 

Summary judgment is a drastic remedy and should only be granted in the absence of any triable issues 
ot’l‘act (see Rotirbn Estrciclers, Inc. v Ceppos, 46 NY2d 223, 413 NYS2d 141 [1978]; Andre v Pomeroy, 35 
NY2d 361. -362 NYS2d 13 1 [ 19741). It is well settled that the proponent of a summary judgment motion must 
make ;I priimi f i i c i ~  showing of entitlement to judgment as a matter of law, tendering sufficient proof to 
dcmonstratc the absence of any material issues of fact (AIvarez v Prospect Hosp., 68 NY2d 320, 324, 508 
NYS2d 923, 925 [ 19861). Failure to make such a showing requires a denial of the motion. regardless of the 
sufficiency of‘the opposing papers (Winegrad v New York Univ. Med. Ctr., 64 NY2d 85 1 ,  853, 487 NYS2d 
3 16.3 18 [ 19851). Further, the credibility of the parties is not an appropriate consideration for the Court (S.J. 
Cupelin ASSOCS., Inc. 1) Globe Mfg. Corp., 34 NY2d 338,357 NYS2d 478 [ 1974]), and all competent evidence 
must be viewed in  a light most favorable to the party opposing summary judgment (Schnffe v SimmsParris, 
82 AD.3ci 867,918 NYS2d 53 1 [ 2d Dept 201 11). Once this showing by the movant has been established, the 
burden shills to the party opposing the summary judgment motion to produce evidence sufficient to establish 
the existence 01‘a material issue of fact (see Alvnrez v Prospect Hosp., supru). 

I Iere. defendants Sandra Dunn and James Dunn failed to establish their entitlcnicnt to judgment as a 
niattcr of‘ Ian .  The dcposition testimony of plaintiff, James Dunn, Kenneth Hartung, and Judith Mella conflict 
as to the happening of the accident (see Vigginno v Camara, 250 AD2d 836,673 NYS2d 714 12d Dept 19981). 
Scvcral l‘actual issues exist as to how the accident happened and as to whether the Hartung vehicle or the Mella 
\ ehiclc came into contact with the Dunn vehicle (see Exantiis v Town of Ossining, 266 AD2d 502,699NYS2d 
94 [2d Dept 19991). In view of the foregoing, the motion by defendants Sandra Dunn and James Dunn for 
slim ni a ry j u d gni en t i s denied . 
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1)efendalits Grand Prix Suzuki and Kenneth Hartung cross-move (# 002) for summary judgment 

dismissing the complaint against them on the ground that plaintiff has not sustained a “serious injury” as 
defined in  Insurance Law 5 5 102 (d). In support, defendants Grand Prix Suzuki and Hartung submit only an 
affirmation of one of their attorneys which attempts to adopt the record submitted in the cross motion (# 003) 
by defendants IWinowitz and Mella. Here, said cross motion is denied for the reasons stated below. 

I I I ~ ~ K  N O  09-47838 

Defendants Ted Rabinowitz and Judith Mella cross-move (# 003) for summary judgment dismissing 
the complaint against them on the ground that plaintiff has not sustained a “serious injury” as defined in 
Insurance I,anl 9 5 102 (d). 

B! her bill of particulars, plaintiff alleges that she sustained serious injuries as a result of the subject 
accident, including right shoulder rotator cuff tendinosis; acromioclavicularjoint arthrosis of the right shoulder; 
straightening ofthe cervical lordosis; cervical and lumbar straidsprain; a bulging disc at L4-L5; dizziness; low 
back p i i n  with numbness into the right foot; right eye lid ecchymosis; and blurred right eye. 

Insurance Law 5 5102 (d) defines “serious injury” as “a personal injury which results in death; 
dismeniberment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, 
member, function or system; permanent consequential limitation of use of a body organ or member; significant 
limitation of use of a body ftinction or system; or a medically determined injury or impairment of a 
noii-periii3iient nature which prevents the injured person from performing substantially all of the material acts 
\vhich constitute such person’s usual and customary daily activities for not less than ninety days during the one 
hundred eighty days iinniediately following the occurrence of the injury or impairment.” 

In order to recoi.er under the “permanent loss of use” category, plaintiff must demonstrate a total loss 
of use o f a  body organ, member, function or system (Oberly v Bangs Ambulance, 96 NY2d 295, 727 NYS2d 
378 [200 1 I ) .  ‘Io prove the extent or degree of physical limitation with respect to the “permanent consequential 
limitation of use o f a  body organ or member” or a “significant limitation of use of a body function or system” 
categories, either a specific percentage of the loss of range of motion must be ascribed, or there must be a 
sufficient description of the “qualitative nature” of plaintiffs limitations, with an objective basis, correlating 
plaintiff-s limitations to the normal function, purpose and use ofthe body part (see PerlvMeher, 201 1 NY Slip 
Op 8452. 201 1 NY L,exis 3320 [2011]). A minor, mild or slight limitation of use is considered insignificant 
\\ i tI i in the meaning of the statute (Licari v Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

On a motion for summary judgment, the defendant has the initial burden of making a prima facie 
showing. through the submission of evidence in admissible form, that the injured plaintiff did not sustain a 
“serious iniury” within the meaning of Insurance Law 5102 (d) (see Caddy v Eyler, 79 NY2d 955, 582 
NYS2cl 990 [ 19921; Akhtrrr v Snntos 57 AD3d 593, 869 NYS2d 220 [2d Dept 20081). The defendant may 
satisfy this burden by submitting the plaintiffs own deposition testimony and the affirmed medical report of 
the dcfcndant’s o n n  examining physician (see Moore v Edison, 25 AD3d 672,8 1 1 NYS2d 724 [2d Dept 20061; 
Furozrs I J  Kunrrun 22 AD3d 458, 802 NYS2d 706 [2d Dept 20051). The failure to make such a prima facie 
sho\ving requires the denial of the motion regardless of the sufficiency of the opposing papers (see Winegmd 
1 7  New York Urtiv. Med. Ctr., 64 NY2d 851, 853,487 NYS2d 316 [1985]; Boone v New York City Tr. Autlz., 
263 AlI2d 463,692 NYS2d 731 [2d Dept 19991). 

On April 10. 2008, approximately three months after the subject accident, an independent cxarniiiing 
neurologist. Dr. Ravi Tiltoo, examined plaintiff, using certain orthopedic and neurological tests including 
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straight leg raising test. Dr. Tikoo found that all the test results were negative and that there was mild 
tenderness in the ccrvical and lumbar spine. Dr. Tikoo concluded that, although plaintiffs injuries were 
casuall!~ rclntcd to the subject accident, there is no neurological disability due to the accident. 

111d~\  N O  09-47838 

011 April 2,2008, an independent examining orthopedist, Dr. Bruce Meinhard, examined plaintiff, using 
certain orthopedic and neurological tests, including Trendelenburg test, straight leg raising test, Lachman test, 
drawer test. AC‘ joint compression test, Tinel test, Phalen test, and impingement test. Dr. Meinhard found that 
all the test results were negative, and that there was mild tenderness to the thoracic and lumbar musculature. 
Dr. Meinhard performed range of motion testing on plaintiffs cervical and lumbar spine, right hip, right knee, 
and right shoulder, and found that her ranges of motion were all within normal ranges, except the lumbar 
tlexion \ihich was 80 degrees (normal 90 degrees). Dr. Meinhard opined that “[plaintiffl is to continue physical 
therap! for the right shoulder three times weekly for eight weeks,” and that “there is no need for further 
c i  aluation o r  treatment ... for the spine, right knee or right hip.” 

On Juljr 9. 2008. approximately three months after the first examination on the plaintiff, Dr. Bruce 
hlein1i:ird re-examined plaintiff, using certain orthopedic and neurological tests, and performed range of motion 
testing on plaintiffs ccrvical and lumbar spine, right hip, right knee, and riglit shoulder. Dr. Meinhard found 
that all the test results were negative, and that plaintiffs ranges of motion were all within normal ranges, 
including the lumbar flexion which was 90 degrees (normal 90 degrees). 

On J ~ i i e  8, 201 1 ,  approximately three years and five months after the subject accident, the moving 
defendants’ c\amining physician in physical medicine and rehabilitation, Dr. Jeffrey Perry, examined plaintiff 
using certain ortliopeclic and neurological tests, including straight leg raising test. All the test results were 
negatii e or normal. Dr. Perry performed range of motion testing on plaintiffs cervical and lumbar spine. With 
respect to the plaintiff‘s cervical spine, Dr. Perry indicated that flexion was 60 degrees (normal 50 to 60 
degrees): extension was 75 degrees (normal 70 to 75 degrees); right and left lateral bending were 45 degrees 
(normal 40 to 35 degrees); and right and left rotation were 80 degrees (normal 70 to 80 degrees). Regarding 
plaintil’f s lumbar spine, Dr. Perry indicated that flexion was 80 degrees (normal 70 to 80 degrees); extension 
was 30 degrees (normal 25 to 30 degrees); right and left lateral flexion were 30 degrees (normal 25 to 30 
degrees): and right and left rotation were 40 degrees (normal 40 to 45 degrees). 

1 lere. cief’endmts Rabinowitz and Mella failed to make a prima facie showing that plaintiff did not 
sustain a scrious iiijury within the meaning of Insurance Law 9 5102 (d) (see Reitz vSeagate Trucking, lnc., 
71 ADlcl 975, 898 NYS2d 173 [2d Dept 20101). Dr. Tikoo’s report is insufficient to sustain the moving 
dei;-ndants’ prinin facie burden since he failed to report any range of motion findings with the plaintiffs 
cer\ icai and lumbar spine (see Bnrrera v MTA Long Island Bus, 52 AD3d 446, 859 NYS2d 483 [2d Dept 
20081). r\4oreover, Dr. Tikoo failed to set forth the objective medical tests he performed in reaching the 
conclusion that plaintiff did not sustain any limitations in range of motion in her cervical spine as a result of 
thc subject accident (soe Nirenberg v PublicAdmin ’r of Westchester County, 62 AD3d 844,879 NYS2d 547 
[20001: Ltrrrirrrt 1’ Gutterman, 37 AD3d 424, 832 NYS2d 44 [2007]). Dr. Meinhard’s April 2, 2008 report 
is insulficient to sustain the moving defendants’ prima facie burden. Dr. Meinhard failed to specify the degree 
ofrange ol’motion i n  right and left rotation ofthe plaintiffs lumbar spine (see Browdame v Cmdiira, 25 AD3d 
747. 807 NJ’S2d 658 [ 2d Dept 20061). Moreover, Dr. Meinhard failed to set forth the objective medical tests 
he perlbriimed in  reaching the conclusion that plaintiff did not sustain any limitations in range of motion in her 
ceriical spine as a rcsult of the subject accident (see Nirenberg v Public Admin’r of Westclzester County, 
s i p w ;  Lnrrierrt v Gu~termarr, supra). Dr. Meinhard’s July 9, 2008 report is also insufficient to sustain the 
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moving defendants’ prima facie burden. Dr. Meinhard failed to specify the degree of range of motion in right 
and left rotation of the plaintiffs lumbar spine (see Browdame v Candura, supra). Dr. Meinhard also failed 
to set forth the objective medical tests he performed in reaching the conclusion that plaintiff did not sustain any 
limitations i n  range of motion in her cervical spine as a result of the subject accident (see Nirenberg v Public 
Adinin ’r c$ N’estckester County, supra; Larrieut v Gutterman, supra). Moreover, although Dr. Meinhard 
opined in his April 2,2008 report that there is no need for further evaluation, he re-examined the plaintiff only 
three months thereafter, and has provided no explanation for why he re-examined the plaintiff and how 
plaintiffs lumbar flexion was improved from 80 degrees to 90 degrees within the three-month period. Dr. 
Perry’s rcport is insufficient to sustain the moving defendants’ prima facie burden. Dr. Perry failed to specify 
the degree of range of motion of plaintiffs left shoulder (see Browdame v Candurn, supym). Moreover, 
although Dr. Perry reported range of motion testing results for plaintiffs cervical and lumbar spine that were 
expressed in certain or definitive numerical degrees, he provided ranges or spectrums of degrees up to 10 
degrees for the normal standards of comparison, i.e. normal cervical flexion 50 to 60 degrees (compare Spencer 
IJ Gollen Ecrgl~, Inc.. 82 AD3d 589,920NYS2d 24 [lst  Dept 201 13; see Lee v M &  MAuto Coach, Ltd., 201 1 
N Y  Slip Op 30667LJ, 201 1 NY Misc Lexis 113 1 [Sup Ct, Nassau County 201 11). When a normal reading for 
range of motion testing is provided in terms of a spectrum or range of numbers rather than one definitive 
numbcr, the actual extent of the limitation is unknown, and the Court is left to speculate (see Sainnovnl v 
Sallich. 78 AD?d 922,923,91 1 NYS2d 429 [2d Dept 20101; see also Lee v M &  MAuto Coach, Ltd., supra). 

Inasmuch as defendants Rabinowitz and Mella failed to meet their prima facie burden, it is unnecessary 
to consider whether tlie papers submitted by plaintiffs in opposition to the moving defendants’ motion for 
summary judgment were sufficient to raise a triable issue of fact (see McMiUiarZ v Napcrrano, 61 AD3d 943, 
879 NYS2d 152 [2d Dept 20091; Yong Deok Lee v Singlz, 56 AD3d 662,867 NYS2d 339 [2d Dept ZOOS]). 
‘I‘hus. the cross motion (# 003) by defendants Rabinowitz and Mella for summary judgment is denied. 

The forcgoing constitutes the Order of this Court. 

Dated: May 10,2013 
Riverhead, NY 

-- FINAL DlSPOSlTlON X NON-FINAL DISPOSITION 

[* 6]


