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SCANNED ON 512112013 

BELLA WAJNER-TOBIAS and DAVID TOBIAS, 
INDEX NO. 107791110 

Plaintiff, 
against- 

DELlZlA RESTAURANT CORP. and PECORA REALTY, 
LLC, 

Defendants. 

The following papers, numbered I to 3, were read on this motion by 
judgment on liability as against Delizia Restaurant Corp., pursuant to CPLR 3212. 

Answering Affidavits - Exhibits (Memo) 

Cross-Motion: 

sustained when pla 

Avenue, New Yo 

pursuant to CPLR 

Oelizia has resp ed in opposition to the herein motion. Discovery in this matter is complete 

and the Note of Issue has been file 

BACKGROUND 

t of an accident that occurred on May 31 , 

approximately 12115 a.m. (see Plaintiff Deposition [EBT], exhibit A, p. 

This action aris 

in Support 7 4). Plaintiff alleges that the accident resulted in 
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testified that she was walkin 

passing Delizia an employee 

inside (id. at 16, 18, 23; id.). Since plaintiff happened to 

mid-stride while walking when it opened, the gate hit her right leg, causing her to fall forward. 

Plaintiff testified that she noticed that there were two doors attached to the sidewalk gate and 

the employee opened o f the doors outward, from the inside; more s 

closer to downtown (id. at 24-25, 27-29; id.). Plaintiff testified that when the sidewalk gate 

opened she was looking forward, and as she fell her hands came in contact with the ground 

first and she was bleeding from her left knee and her left hand. Plaintiff 

repeatedly said “I’m sorry” (id. at 31 , 33, 89; id.). 

After the accident, plaintiff testified that her husband knocked o 

see if anyone was there, bu lights were out (id. at 92; see N 

EBT, exhibit B at 18). Up0 n to their home, Mr. Tobias testified that h 

telephone number listed on Delizia’s menu, but he claims no one answered. 

emailed Delizia through their website notifying em that the plaintiff ha 

their store caused by som 

plaintiff received a telephone ca 

plaintiff took the call (see 

Delizia is owned b 

id.). Mr. Tobias tes 

not know who specific;all 

ce of Motion, Mr. 

nk Liparoto (Lip 

Pecora. Liparoto testified osition that he first heard of the 

Hernandez (Hernandez), dependent contractor working with the res 

(Notice of Motion, 

(Rojas) one of their employees, was entering the baserne 

t 13). Liparoto states that Hernandez told hi (Notice of Motion, 

(Rojas) one of their employees, was entering the baserne 

t 13). Liparoto states that Hernandez told hi 

put his bicycle away, and as he closed the vault door behind him his jacket got caught (id.). 

Liparoto testified that Hernandez d him that when Rojas lifted the door momentarily with his 
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shoulder to free .hi 

front of Delizia to see 

door (id. at 14). Liparoto testified that he eventually spoke w 

same story that Hernandez told him originally (id. at 19). As to the 

. Liparoto maintai 

ppened the woman 

the operation of the sidewalk gate doors, Liparot 

outside so that the doors can o be accessed fr 

practice that these doors are opened 

there is a padlock on the 

m the inside (id.). 

Pecora testified at his deposition that he found out about the accident when he spoke 

with Liparoto. He maintains that he was t 

the sidewalk gate doors as 

18-1 9). Pecora 

never to open th 

Pecora, this is why ewalk vault doo 

Now before the Court is plaintiff's motion for summary judg 

I 
I 

testimony. 

STANDARD 

Summary judgment is a drastic remedy that should be granted only if no triable issues of 

fact exist and the m 

Hosp., 68 NY2d 320, 324 [1984]; Andre v Porneroy, 35 NY2d 361,364 [1974]). The party 

moving for summ y judgment must 

a matter of law, tendering sufficient evid 

material issues of fact (see Winegrad v New York Univ. Med. Cfr., 64 NY2d 851, 853 [I 9851; 

to judgment as a matter of law (see 

ke a prima facie showing of entitlement to judgment as 

e in admissible form demonstrating the absence of 
I 
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Santiago v Filstein, 35 AD3d 184, 

make such a showing requires d 

opposing papers (see Smalls v AJl lndus. lnc., 10 NY3d 7 

showing has been made, however, “the burden shifts to t 

evidentiary proof in admissible form sufficient to establish the existence of ma 

fact that require a trial for resolution”(Giuffrida v Citibank Corp., 

also Zuckerman v City of New Yo& 49 NY2d 557, 562 [1980]; 

When deciding a summary judgment motion, the Court’ 

-186 [Ist Dept 20061; C 

any triable issues of fact exist, not to determine the merits of any such issues (see Sillman v 

Twentieth Century-Fox Film Corp., 3 NY2d 395, 404 [I9571 

the light most favorable to the nonmoving party, and gives 

reasonable inferences that can be drawn from the evidenc 

NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable is 

judgment should be denied (see Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 2 

DISCUSSION 

Plaintiff moves for summary judgment on liability o 

material issues of fact because a Delisi ployee negligently 

outwardly, as she was walking over it, causing her to fall and i 

exhibit A at pgs. 16, 18 and 23; Plaintiff Affidavit in Support 7 4). Delizia maintains that 
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31- 32; Liparoto EBT, exhibit F at 20). 

The Court finds that plainti 

entitlement to summary judgment as a matt 

through the submission of evidence which demonstrat 

its own rules re rding the operation of the sidewalk vault doors (see Lowen 

Group, LLC, 51 D3d 517 [ ls t  Dept 20081). 

on the issue of 

In opposition, Delizia relies on the deposition testimony of Lipa 

issue of fact. Plaintiff proffers that the affirmation of Delitia’s attorney in opposition only cites to 

the deposition testimony of Liparoto, whose testimony regarding the circumstances of plaintiff‘s 

accident consists of double hearsay, which should be di 

testimony quoted to in opposition shows that Liparoto b 

telephone call from Hernandez, who explained what happened, and t 

become aware of plaintiff‘s accident from Rojas. Subsequently, Lipa 

the same (Pecora Deposition, Exhibit E, p. 18-19). The Court ag 

constitutes double hearsay (see Quinn v 1649 Resfauranf Corp., 

[plaintiff‘s testi 

manager told him about h 

garding what defendant’s ow 

sband’s condition, consti 

Moreover, “[w]hile hearsay evidence may be utilized in opp 

summary judgment, such evidence is insufficient to warrant 

it is the only evidence upon which the opposition to summary judgment is predicated” (Briggs v 

2244 Morris LP, 30 AD3d 216 [Ist Dept 20063; see also Narvaez v N c, 290 AD2d 400 [ ls t  

Dept 20021). As such, the Court finds that Delizia has failed to raise a triable issue of fact in 

opposition, as Delizia relies only on evidence that constitutes hearsay testimony which is 

insufficient to defeat the plaintiff‘s summary judgment motion (see Sriggs v 2244 Morris LP, 30 

AD3d 216 [ lst  Dept 20061). Accordingly, plaintiff‘s motion must be granted. 

[* 5]



oregoing papers, it 

according I y . 
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