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index Number : 102183/2010
CONTINENTAL CASUALTY COMPANY
I VS, MOTION DATE

INDEX NO.

MORGANS HOTEL GROUP CO.

SEQUENCE NUMBER : 002
RESTORE ACTION TO CALENDAR

MOTION SEQ. NO.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 55

X
CONTINENTAL CASUALTY COMPANY, as Subrogee
of D’AGOSTINO SUPERMARKETS, INC. and
D’AGOSTINO SUPERMARKETS, INC.,

Plaintiffs, Index No. 102183/10
-against- DECISION/ORDER

MORGAN HOTEL GROUP CO. and MORGANS
HOTEL GROUP MANAGEMENT LLC, individually
and/or collectively d/b/a HENRY HUDSON HOTEL,
IRVING SCHATZ, IAN SCHRAGER, HENRY
HUDSON HOLDINGS, LLC, MORGANS HOTEL

GROUP CO., MORGANS HOTEL GROUPLLC, - F \LED

MORGANS HOTEL GROUP MANAGEMENT LLC,

MANAGERS OF 353 WEST 57" STREET N 2 1 20‘\3
CONDOMINIUM, “ABC CORP” real name unknown, MA
“DEF CORP” real name unknown, “XYZ CORP” RK'S QFF\CE

real name unknown, “JANE DOE” real name unknown (;OUNTY C\\I'VE\( ORK
and “JOHN DOE?” real name unknown, NE

Defendants.

HON. CYNTHIA S. KERN, J.8.C.

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion :

Papers Numbered
Notice of Motion and Affidavits Annexed........cooocvervrenninvierons 1
Notice of Cross Motion and Answering Affidavits........covvereeereene 2
Affidavits in Opposition to Cross-Motion........ceecieiciereesniveenns
Replying Affidavits.......cccocooeeeriiiniinneeeesene 3
EXRIDIES...veeeeereereecrercsesessseresesnsnsnesestsnrecanerssssssssssaessarsnns _4

Plaintiff D’ Agostino Supermarkets, Inc. (“D’Agostino™) commenced the instant action

against defendants seeking to recover damages to one of its supermarkets located at 353 West
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57" Street, New York, NY (the “premises™) due to the alleged negligence of defendants in their
ownership, operation, maintenance and control of the premises. D’Agostino now moves, without
opposition, to restore this action to the court’s calendar on the ground that it alleges that this case
was erroneously marked off the calendar. Plaintiff further moves, with opposition, for an Order
pursuant to CPLR § 510 changing the venue of this action to Westchester County, For the
reasons set forth below, D’ Agostino’s motion is granted in part and denied in part.

The relevant facts are as follows. D’Agostino commenced an action in Westchester
County against defendants seeking to recover for damages to one of its supermarkets after a flood
occurred due to the alleged negligence of the defendants in their ownership, operation,
maintenance and control of the premises. I’Agostino alleged it sustained losses in the form of
business interruption as well as the loss of the value of its business. A separate action was filed
by Continental Casualty Company, as Subrogee of D’ Agostino Supermarkets, Inc.
(“Continental”) against defendants in New York County in which Continental sought to recover
the money it paid to D’ Agostino pursuant to a policy of insurance for the property damage
sustained by D’ Agostino due to the aforementioned flood.

On or about August 2, 2010, the Honorable Jane S. Solomon issued an Order transferring
the action commenced by D’Agostino from Westchester County to New York County and
consolidating the two actions and scheduling a preliminary conference in the consolidated action.
On September 27, 2010, a preliminary conference was held before Justice Solomon in which a
discovery schedule and deposition dates were agreed upon. Subsequently, Continental settled its

action with defendants and a stipulation of discontinuance was filed by Continental’s counsel.

On or about October 18, 2011, the instant action was marked disposed by this court due to
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Continental’s settlement. However, D’ Agostino alleges that its claims were not settled as a part
of that stipulation of discontinuance and that the case should not have been marked disposed at
that time.

D’Agostino’s counsel alleges that subsequent to Continental’s settlement, it engaged in
lengthy negotiations with defendants’ counsel in an attempt to effectuate a settlement of this
matter but that it was not until the fall of 2012 that the parties determined that the matter needed
to be litigated to its conclusion as they could not agree on a settlement amount. Plaintiff now
moves for an Order restoring the case to the calendar and for an Order pursuant to CPLR § 510
transferring this action back to Westchester County.

As an initial matter, D’ Agostino’s motion to restore this case to the calendar is granted
without opposition as it has demonstrated a meritorious cause of action, a reasonable excuse for
the delay in prosecuting the action, a lack of intent to abandon the action and a lack of prejudice
to the defendants. However, that portion of D’ Agostino’s motion for an Order pursuant to CPLR
§ 510 transferring this action to Westchester County is denied. Pursuant to CPLR § 510,

The court, upon motion, may change the place of trial of an action

where:

1. the county designated for that purpose is not a proper county;

2. there is reason to believe that an impartial trial cannot be had in

the proper county; or

3. the convenience of material witnesses and the ends of justice

will be promoted by the change.
In this case, plaintiff moves to transfer this action to Westchester County on the grounds that it
initially commenced this action in Westchester County and that its principal place of business is

located in Westchester County. However, Justice Solomon transferred this action to New York

County for the purposes of judicial economy. Although that transfer occurred when
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Continental’s case was still pending in this county, a preliminary conference order was entered
into in New York County and discovery has been exchanged between the parties while the case
was in New York County. Thus, at this stage, it would be a waste of judicial resources to
transfer this case back to Westchester County. Additionally, although )’ Agostino’s corporate
office is located in Westchester County, the incident which gave rise to the lawsuit occurred in
New York County and plaintiff cannot claim that it maintains no presence in this county as it has
many supermarkets located throughout New York County. Finally, D’ Agostino has failed to
establish that the convenience of material witnesses and the ends of justice would be promoted
by a change of venue.

Accordingly, that portion of plaintiff’s motion seeking to restore this action to the
calendar is granted but that portion of plaintiff’s motion which seeks to transfer this action to
Westchester County is denied. It is hereby

ORDERED that plaintiff’s motion to restore the case to the trial calendar is granted; and
it is further

ORDERED that plaintiff’s motion to transfer the venue of this action to Westchester
County is denied; and it is further

ORDERED that, within 20 days from entry of this order, plaintiff serve a copy of this
order with notice of entry on the Clerk of the Trial Support Office (Room 158), who is directed
to restore the case to the trial calendar under the original calendar number,

This constitutes the decision and order of the court.
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