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SUI’KEMF COURT OF TTTE STATE OF NEW YORK 
COIINTY OP NEW YORK I’AIU’ 58 

GAKY BAKNABA and SHEILA BAKNAHA, 
Plaintiffs , 

INDEX N O .  102461/2008 
-against- 

MADISON SQUARE GARDEN, L.P., and 
C h H I , I < V 1 S I ON S Y S ‘ 1 ’ I< M S C 0 RIWRATION , 

Defendants. 

DONNA MILLS, ,J.: 

Motion Sequence 
DECISION & Ow F r) 

JUN 18 2013 

COUNTY CLERK’S OFFICE 
NEW YORK 

Iii this action for personal injuries, defeiiclatits Madison Square Garden, L.P. (MSG LP), 

mid Cablevision Systcms C‘orporation (Cablevision) move, pursuant to CPLR 32 12, for summary 

j Lidgiiiciit di smissiiig the complaint in  its entirety. I 

E’actual Background 

Plaintiff Gary Barnaba (Bariiaba) was allegedly injured 011 November 2 1 , 2007, wllcn JIC 

fell on a stationary escalator. in Madison Squarc Gardcn (MSG), nwncd and opcratcd by MSG 

LP, a divisioii orCablevision. l3arnaba, 66-years old at tbc tinic, was ]caving thc prcmiscs at tlic 

conclusion of a basketball gamc. ‘I’his action coiiiiiiciiccd on 1:cbruary 13, 2008, with the 

complaint asscrtiiig causes of action for negligeiicc and loss of consortium. Tarshis a fh i a t ion ,  

exhibit B (Coinplaint). 

1)iscussion 

PIaiiitiiYs’ verificd bill ofparticdars states that “the failure ol‘ the defeiidaiils in  

pcrniittiiig tlic overcrowding on tlic non-worlting cscalators and/or in not supervising and 

limiting such overcrowding crcatcd an unusually dangcrous condition which was the solo and 
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sulxtantial proximate cause of plaintiff, Gary 13arnaba’s injuries and that the defciidants had 

actual and/or constructive notice thereof.” Tarshis i-llfhiation, exhibit A, 7 5 .  The dangerous 

conclitioii arose from “hiling to adlicrc to sd’c and reasoiiablc standards of crowd niaiiagcmeiit,” 

and “in permittiiig and allowing plaintiff and otlicr spectators to utilize an unsafe and uneve~~  

staircase.’) Id. Additionally, plaintiffs claim that defendants failed “to adequately maintain safe, 

dry, and/or h e  escalator frcc from spi 1 led alcohol, soda, and/or water.” Id. Deleidants claim 

that tlicy did not create tlic dangerous or  defective condition which allegedly resultcd in 

Bariiah’s injurics, a i d  that plaintiffs have not established that a dangerous crowd condition 

existcd. 

Barnaba was deposed on November 23, 201 0. Tarshis aftil-mation, exhibit F (‘3. Baruaba 

Transcript). FTc testified that, at thc time 01. tlic incident, he wcighed about 300 poiitids and stood 

5’9” tall. Id. at 34. He was wearing his bifocal eyeglasscs thcn, as lie usually did. ld .  at 53 .  He 

had had his right hip replaced several years prior to tlic incident.2 Id. at 64. I Ie saw a doctor 

about pain in his otlicr hip in early 2007, but was advised that he did i io t  necd another hip 

replacement. Id .  at 68-69. I-IC said that he had bccn to MSG for collcgiate basketball games “[i]11 

cxccss of20” times in thc five years prior to thc incident. Id.  at 35. Bariiaba’s wife attcnded the 

game with him 011 NOVCII I~W 21, 2007. HOWCVCI., he statcd that slic was i n  front nfh im and did 

not witness the accident. Id. at 50. They were not accoinpanicd by anyone that they knew. Id. at 

SO, 54. He said that “Mrs. Robci-ts” (later idciitilied as ‘Toni Robei-ts by Rarnaba’s wife), the 

riiotlicr 01‘ a Syracuse University athletc, told him that she wi tnesscd the accident, in convcrsation 

within   lie iicxt year. Id.  at 45-46. 

’Banlaha’s tcslitttoiiy is uncleat- 011 this. At otic poirit, he i.csponded that thc surgery was morc than two 
ycars prior tu thc incident (id. at 64), while later lie said that he irscd a cane aficr- the surgcry until cight years before 
the incidcnt (fd. at 66-67). 
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Basiiaba estimated that MSG was about three-quarters filled during the second of two 

games on the program, the one lie came to watch. Id. at 58. [le recalled that most people staycd 

until the end of the game. Id. Hc got up shortly after the game ended, and “walked with a crowd 

. . . [which was n]ot tightly packed.” Id. at 59, 60. He stopped in the inen’s room, and then 

proceeded to the escalator. He did not scc ally staircases or elevators on the way to the cscalator, 

but he ackiiowlcdged 1101 looking for them. Id. at 63-64, The crowd got “heavier” as lie 

approached tlic cscalator, with people also descending horn higher lloors. Id. at 77. He had to 

go through a doorway to reach the cscalator, and the path b e c m c  inore crowded as he 

approachcd it. Id. at 85-86. No one touched him, or bumped into him as ne neared the escalator. 

ld. at 88. Bariiaba said that he saw no MSG persorml, ushers or sccurity, in the space between 

thc doorway and the cscalator, although hc liad seen uniformed MSG persoimel througliout the 

evcning. Zd .  at 88, 181-182. 

He did not rciiiember whctlicr there was any dcbris, litter or spilled liquids in the hallway 

or on the sleps ofthc escalator. Id. at 178. As Iic approaclied the escalator, the crowd was 

“[r]owdy,” making “cclcbratory noise.” Id .  at 1 79. HOWCVC~, this was no different or L I I ~ U S L I ~  

than he cxperieiiced after other athletic contests. Id. at 17‘3-1 80. ‘The escalator was “still,” 

itiimoving when hc got there. Id. at 90. I3ariiaba saw about a dozen peoplc ahead of hiiii as lie 

stepped onto the escalator, with his wile immcdiatcly in lion1 of him. fd. at 92. 1 I C  said that he 

started wal1;iiig down thc ccntcr or [lie escalator holding onto the haiidrai 1 on  each side 01. him. 

Id. at 93. 1 le tcstified lhat he did this ordinarily Ibr “[slecurity,” when two handrails are 

acccssiblc 011 an escalator or staircase. fd. at 93-94. When hc was about halfway dow~i the 

escalator, teii steps or so, hc “felt soiiietliing hit my  right shoulder with some force. And it 

pitcliccl me hrward.” /d. at 97. Hcforc that, iioliiiiig, or  110 otic, [711171ped or jostled him. Zd. at 
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98. I I C  did not know what hit him, but he was told by others, strangers to Iiim, not appcaring to 

be MSG ctnployccs, that ‘*soiiieonc tried to get by iiic in a rusli.” Id. at 97-98. He had no 

recollectioii of his fall after being hit; “I iiieaii I was oii the very boltom [of the escalator] wlieii I 

woke up.” Baranba said that he was bricfly uiicotiscioiis. Id. at 104. He stated that he began to 

feel pain shortly Ihereafter. Id. at 106. 

I I C  was rcmoved froin MSG by ;iiiibulancc, and taken to the emergency room at Bellevuc 

I lospital. ld .  at 108-1 12. I le stayed tlicrc aboui six Iiours. He did not remember whether 

Bellevue gave him any prescription to be fillcd, but lie testified that, once he got home, he took 

Alevc, stayed in  bed and applied ice to his lcft side. Id. at 120-122. I Ie went to a local doctor 

alter tlic long ‘l’hanksgiviiig holiday weekend. 

PlaiiitifY Sheila I3artiaba (the Wife) testilied on November 33, 2010. Tarshis affiriiiatioii, 

cxhibit ti ( S .  L3aniaba Transcript). She sat through Hariiaba’s deposition and off’ercd only a fcw 

corrections to what she heard when she began her deposition. She said that she had accompanied 

him to MSG about 20 times in tlic five years bcf‘orc the incident. Id. at 12. She recnllcd Ilia1 they 

uscd escalators that were not moving when cxitiiig MSG several times before without incident. 

Id. at 13. Shc said that they iievcr uscd an elevator or stairs lo  leavc MSG. I d  at 14. Slic was 

not aware of thc stairs, and would not use an elevator bccause ofclaustrophobia. ld. at 14-1 5 .  

The Wife said that Mrs. Roberts told her, minutes a k r  the incident, that she saw Barnaba 

puslied down. Id. a t  16. In tlic excitement, thc Wifc got 110 other information from Mrs. Robcrts. 

Id. at 16-1 7. The W i l t  said tlial “pcoplc told me lie was pushed,” but was unable to identify 

them other than Mrs. Kohcrts. Id. at 19. Shc was in front of her husband and did nut  see the 

incident. Id. at 39. She did riot know how Ihr behind hc was. T d .  

She stated that she held onto the right liaridrail as shc wallted, but took hcr hand off more 
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than halfway down. Id. at 37. The Wif‘e said that tlic escalator was crowdcd as they walked 

down, although she did not conic into contact with anyone. Id. at 35-36. She recalled that “two 

[peoplcl at tlic very most” walked by her on tlic way down. Id. at 38. Thcy did not interl‘erc with 

her; she did not have to step aside to allow theiii to pass. ld.  at 41, When her husband k l l  clown, 

shc tcstiiied that he hit her. Id. at 45. She heard nothing L I I I L I S L I ~  before that. M. at 47. She 

testified that the other people on the cscalator were not rowdy or unruly. Id. at 48. The crowd at 

MSG that night gcncrally was not rowdy. Jd, at 62. 

‘l’hc Wifc stated tliat 110 onc from MSG came to tlic sceiie alter Bariiabu fell. Id. at 52. 

People conti nucd coming down the escalator wi thout anyonc trying to dircct the pedcstrian 

tral‘lic. Id. at 56. She did not know wlio called lor einergciicy medical assistance. 

“The proponent of a iiiotion for suminary judgment must dcirioiistrate that there are 110 

material issucs of i‘act in dispute, and that i t  is cntitlecj to judgment ;IS a mattcr of‘ law.” Dallus- 

S‘/ophcti,son I’ K’uismn, 39 AD3d 303, 306 ( lst l k p l  2007), citing Winegrad v New York U ~ i v .  

M d  (’ti. , 64 NY2d 85 1, 853 (1985). LJpcjn proffer olevidencc establishing a prima Fxic case 

by the movant, “tlic party opposing z1 iiiotion for suniinary judgrnerit bears the burdcn of 

‘produc[ing] evidentiary proof  in adinissiblc form sutlicient to require a trial of inaterial 

questions offact.”’ I’rople v C~russo, 50 h D 3 d  5 3 5 ,  545 ( 1  ’‘ Dept 20081, quoting Zuckcrmun 17 

C’i/y of NPM) Y o r k ,  49 N Y 2 d  557, 562 (1980). Iftlicr+e is any clouht as to the existciice ol‘a triahlc 

issire of hct,  summary judgment must be clcnicd. Roluhn EX~I*L~LI ‘~ IT  v L‘cppos, 46 NY2d 223, 

23 1 (1 978); (~ro.s,cmnn v Aindgamnted HOLIS.  C‘oip. , 298 AD2d 224, 226 ( lCt  Dept 2002). 

‘Io cstnblish a prima facie casc of ncgligcnce, ‘‘~i plaintiff must prove actual or 

constructive iiotice of the daiigeroiis or dekctivc conditiot~ aiid 11 reasoiiable tiiiic within which to 

correct 01’ warn about its existencc.” 1,cwis v Mc~twpolitcm Trans- .  Ariih., 99 AD2d 246, 249 ( 1 st 
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Dept), ujfca’ 64 NY2d 670 (1984). Actual notice arises whcii the dcfendant “~reateI]~]  or 

cxacerbate[s] the conditions that caused plaintiff7s accident . . .” Rlnir v Richard,r, 63 AD3d 610, 

61 0 (1 st Dcpt 2009). “To coiislitule constructivc notice, a defect m i s t  be visible aiid apparent 

and it must exist for a suilicient length of time prior to the accidcnt to permit defendant’s 

cmployecs to discovcr and reincdy it.” C‘;ordon v Awicriccrn A4ziscuni qf’Nduru1 FIistory, 67 

NY2d 836, 837 (1 986). 

The granting of defendants’ motion [or summary j iidgmcnt is warranted by plaintii‘fs’ 

testimony. “1 P]laintifls’ negligence claim - premised upon an overcrowding theory - is 

insul‘ficiently asscrkd inasiiiuch ;is plaintiff lias f‘ailcd LO show he was unable to find a place of 

safety o r  that his free m)veiiient was rcstrictud due to the alleged overcrowded conditions.” 

Bcizanti v /’or/ Aufh. qf‘N Y & N J ,  176 AD2d 549, 549 ( 1  st 13ept 109 I ) .  Harnaba was walking 

down the escalator itninipedcd arid unbothercd by the cro\vd leaving the premises. Nothing about 

11ic circiuiistances differcd li-or11 his many prior visits to MSC;. Hc expericiiced no difficulties 

until sometliiiig (presumably sonieonc) hit l i i i i i  from behind. ‘This event was not related to 

defendants’ conduct in providing egress to tlie plaintiff‘or tlie other patrons. 

A premises owner has becii granted summary judgimcnt dismissing a complaint when 

“[l]hc plaintiff was bumped froiii behind by an unknown third party and fell at thc 
defcndant’s book store approximately 45 iminutcs before a book signing evcnt. 
‘I’bc phi  nliff contends that the defeiidaiit was ncgligeiit in iiiaiiagi ng the crowd at 
the book signing. . . . ‘T’liere is no cvictence that the plaintiil’s freedom o l  
iiioveiiiciil was unduly rcstrictcd by the crowd or that tlic crowd was unruly and 
iininaiiagcable to tlic cxtent necessary to impose liability on the clcfenclant.” 

Ouullelti~, 2005 WI, 2170557, “7, 2005 LJS Dist IXXIS 19790, “22-23 (SI) NY 200.5) (“‘I’he 

Court also notes [in disinissing the coimplaintj that plaintiff has  not allegcd that shc was injured 
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I w ~ / u s C  the Club was overcrowded; rather, she allcgcs that her injury was caused by an unruly 

patron.’) * 

Thc vcritied bill 01 particulars claims that the mnioving escalator represented an unsale 

and ulicvcn staircase, and plaintiffs provide an aflidavit from Jacob (Jakc) Pauls, a Certified 

Profcssional Ergonomist, to the cffcct “that the Defeiidaiits created a forcsccable dangerous 

condition by disabling the escalator and opcratiiig it  in ;1 non-stanclard way, i.c., stopped 

regardlcss of the sizc of the crowd.” Pauls aff; 11 34. I-lowcver, New York law does not supporl 

the argument that minoviiig escalators are iiihercntly dangerous. A h z o  v Nulionul K .  K .  

J’~i.s~s~‘nge~ Coiflp., 71 hD3d 557, 5.58 (1 st Ilcpt 201 0) (Complaint dismissed because “the injured 

plaintiff, who had ai1 unobstructed view of tlic steps, must have been aware that thc escalator was 

stationary but discerned nothing clsc L ~ I ~ L I S L ~ ~  about it; that she also must have bccn cogi i iad  of 

the configuration oftlie escalator, including its height dillerentials in the steps near the exit point 

bccause she had traveled on them on many occasions; and that her trip and fall was not causcd by 

any defect in either tlhe liandrail or the step over which slic tripped”); Schuru. v Port AZllh. qfn! Y. 

& lV..J,, 307 AD2d 837, 838 (1st Dept 2007) (‘“l’hc record, however, contains no evidence 

warranting the in fcrciicc that tlic stopped cscalator posed ;I reasonably foreseeable hazard to those 

who, like plaiiitilf; used it  in the inanner o f a  staircase to 1-cach the next floor. . . . Moreover, 

there was i i o  showing that thc cscalator was defective or that its usc by pedestrians while stopped 

violated applicable safety cocks or specific building code provisions”). 

Also, plaintills never assert m y  actual flaw or defkct in tlic escalator, or in its usc as a 

staircase 

with some forcc. And it pitclicd 1110 forward.” Hot11 plaiiitiffs allegedly heard lrom unidcntificd 

witiiesses that someone tried to gct by Barnaba in a rush and pushed hiiii. This comports with 

tlic cause of I3arnaba’s injuries. IIc testified that “somctliing hit  m y  right shouldcr- 
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Uarnaba’s testimony that he held both haridrails as he walked down the escalator, which would 

have blocked the path to anyone behind him. Accepting lbr the sake of argumcnt the truthfulncss 

of the comments froni the unidentilied witnesses, the condition of the escalator is further 

removcd as a causal factor in tlie incident. 

Finally, plaintiIfs offcrcd no testimony or other evidence as to tlic prcscnce of spilled 

liquids or any othcr foreign material on the escalator steps, or even argue that any loreign 

material caused Hartiaba’s fall. 

I’laintiifs offer no lhctual allegatioiis that would permit a factfinder to attributc liability to 

thc dcfcndants, either because of the creation, exacerbation or  tolerance of a hazardous condition. 

Whoever or whatever kiioclced Bariiaba down was iiot in any legally sufficient way connected to 

the de feiidaiit s . 

Accordingly, it is 

ORDEREL> that defendants Madison Square Cjardcti, L.P., and Cablevision 

System Corporation’s motion, pursuant to C‘PLIC 32 12, for summary judgnient dismissing the 

coiiiplaiiit is granted, and tlie complaint is dismissed jn i t s  entirety, with costs and disburscnicnts 

to said defendant as taxed by the Clerk of  thc Court upon subinission of UI appropriatc bill of 

costs; and 

DATED: 

it is 

llie Clerk sliall cntcr ,j udgt nent accordingly . m E D  
JUN 18 2013 

COUNTY CLERK’S OFFICE 
NEW YORK 
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