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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 55

7001 EAST 71* STREET, LLC,

Plaintiff, Index No. 151387/13

-against- DECISION/ORDER
Bl

MAIMONIDES MEDICAL CENTER, MILLENNIUM !
HEALTH SERVICES, MILLENNIUM PEDIATRICS, '
JORDAN MEYERS, M.D., DANIEL ABUELENIN,
M.D., PEDRAM BRAL, M.D., ORRIN LIPPOFF, M.D.
and JOHN DOES 1-10,

Defendants.

HON. CYNTHIA S. KERN, J.S.C.

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion
for : |

Papers Numbered
Notice of Motion and Affidavits Annexed...........ccocevvvervrrveriannne 1
Answering AffidavitS........ccoeceerverririrniinienniene e aeseees 2
Replying Affidavits........cccovevierciiiiiienieneeiceccrereer et sreeeeens :3
EXNIDILS. c..eeitiiieieicectcetce ettt ‘4

Plaintiff 7001 East 71* Street, LLC (“7001") commenced the instant action against
defendants Maimonides Medical Center (“Maimonides”), Millennium Héalth Services (“Health
Services”), Millennium Pediatrics (“Pediatrics”), Jordan Meyers, M.D. (‘;‘Dr. Meyers”), Daniel
Abuelenin, M.D. (“Dr. Abuelenin”), Pedram Bral, M.D. (“Dr. Bral”), Ori‘in Lippoff, M.D. (“Dr.
Lippoff™) and John Does 1-10 to recover damages to plaintiff’s premises stemming from
defendants’ alleged conduct during Hurricane Sandy. Defendant Dr. Abpelenin now moves
pursuant to CPLR § 3211 (a)(7) to dismiss plaintiff’s complaint on the griound that it fails to state

a cause of action. Dr. Abuelenin also requests sanctions against the plaintiff on the ground that



the action against him is frivolous. For the reasons set forth below, defer;dant’s motion is
granted in part and denied in part. t

The relevant facts are as follows. Plaintiff owns the premises locg;ted at 7001-7023
Avenue U, Brooklyn, New York (the “subject premises”). Defendant Me;imonides leased a
portion of the subject premises from plaintiff (the “Lease”) and subleasedi all or some of that
space to other businesses, including the remaining defendants. Dr. Abuelienin is a pediatrician

|
employed by Pediatrics, a subtenant of the subject premises. On or about October 29, 2012,

Hurricane Sandy substantially damaged the subject premises. On or abogt November 14, 2012,
plaintiff was informed by licensed professional engineers that the electrical system at the subject
premises had been seriously damaged and that it was unsafe to use any of the electrical system
components. On or about November 15, 2012, plaintiff advised Maimonjides that Consolidated
Edison had cut off electrical service to the subject premises, that Maimor;ides should not
energize the electrical system because it could cause an explosion and th':iit no one was authorized
to enter the subject premises without plaintiff’s prior written consent. Or‘lll or about November 20,
2012, plaintiff wrote to Maimonides enclosing a statement received fromf a licensed electrician
setting forth hazards at the subject premises and a report from an enviro@ental consulting firm
advising that the subject premises had become contaminated with fecal coliform, fecal bacteria
and mold. The letter further demanded that Maimonides immediately ceglse and desist all
activities at the subject premises and vacate the subject premises. .
On or about December 7, 2012, plaintiff terminated the Lease anc} Maimonides later

consented to the Léase’s termination. Plaintiff alleges that defendants diéi not promptly vacate

i

i -
the subject premises but instead attempted to connect a portable generato‘r into the existing

lighting and power panel at the subject premises, which caused a substaniial risk of harm and
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significant fire hazard. In or around February 2013, plaintiff commenced the instant action
against defendants wifh the filing of a Summons and Complaint alleging %causes of action for
breach of contract, negligence, prima facie tort, nuisance and conversion';and requesting damages
in the amount of $1,000,000.00. Specifically, the Complaint alleges that'édefendants caused
damage to the subject premises, distinct and separate from Hurricane Sar:idy, including, inter alia,
leaving medical waste, including sharp disposal units and hazardous radiiation equipment,
illegally running a “jury-rigged” power cable, removing numerous ﬁxturés, including electrical
outlet covers and switch plates and completely destroying parts of interio':r plumbing and
sanitation drains. Dr. Abuelenin now moves, pre-Answer, for an Order ;;msuant to CPLR § 3211
(a)(7) dismissing the complaint and for sanctions.

On a motion addressed to the sufficiency of the complaint, the facits pleaded are assumed
to be true and accorded every favorable inference. Morone v. Morone, 50 N.Y.2d 481 (1980).
Moreover “a complaint should not be dismissed on a pleading motion soélong as, when plaintiff’s
allegations are given the benefit of every possible inference, a cause of a;tion exists.” Rosen v.
Raum, 164 A.D.2d 809 (1% Dept. 1990). “Where a pleading is attacked for alleged inadequacy in
its statements, [the] inquiry should be limited to ‘whether it states in somje recognizable form any
cause of action known to our law.”” Foley v. D ’Agostino, 21 A.D.2d 60, 64-65 (1* Dept 1977)

(citing Dulberg v. Mock, 1 N.Y.2d 54, 56 (1956).

In the instant action, Dr. Abuelenin’s motion for an Order pursua_ilt to CPLR § 3211(a)(7)

~ dismissing plaintiff’s complaint is granted in part and denied in part. As:an initial matter, Dr.

Abuelenin’s motion to dismiss plaintiff’s first cause of action for breach of contract is granted.
In this case, plaintiff alleges a breach of contract claim against Dr. Abuelenin on the ground that

it was a third-party beneficiary of the sublease between Maimonides and Millenium. A
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complaint adequately states a cause of action for breach of contract when'it alleges (1) the
existence of a contract; (2) the plaintiff’s performance under the contract; (3) the defendant’s
breach of the contract; and (4) damages as a result of the breach. See JP Morgan Chase v. J H.
Electric of NY, Inc., 69 A.D.3d 802 (2d Dept 2010). In the context of a tﬁird-party beneficiary

claim, the plaintiff must allege ;

(1) the existence of a valid and binding contract between other

parties, (2) that the contract was intended for [its] benefit, and (3) that

the benefit to [it] is sufficiently immediate...to indicate the

assumption by the contracting parties of a duty to compensate [it] if

the benefit is lost.
Mendel v. Henry Phipps Plaza W., Inc., 6 N.Y.3d 783, 786 (2006). Here'i plaintiff alleges that
“[u]pon information and belief, [Dr. Abuelenin], by agreement or otherwise, assumed
responsibility to Maimonides to comply with the terms of the Lease betwéen Maimonides and
Landlord, and Landlord became a third party beneficiary of the promisesllland responsibilities
assumed by [Dr. Abuelenin].” However, this allegation is merely conclu:jsory and fails to state a
claim for breach of contract as plaintiff has not alleged the specific langu;lge in the sublease on
which it relies nor does it provide the court with a copy of the sublease. See Mandarin Trading
Ltd. v. Wildenstein, 944 N.Y.3d 173 (2011)(dismissing plaintiff and alle,o;ed third-party
beneficiary’s breach of contract claim on the ground that “[t]he complaiqt only offers conclusory
allegations without pleading the pertinent terms of the purported agreemgint...by failing to plead
the salient terms of a valid and binding contract, Mandarin cannot show :;hat the contract was
intended for its immediate benefit.”) Thus, plaintiff’s first cause of action for breach of contract
against Dr. Abuelenin must be dismissed.

However, that part of Dr. Abuelenin’s motion which seeks to dismiss plaintiff’s second

cause of action for negligence, fourth cause of action for nuisance and fifth cause of action for
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conversion is denied. As an initial matter, plaintiff’s second cause of actibn sufficiently states a
claim for negligence against Dr. Abuelenin. To sufficiently plead a claimf for negligence, a
plaintiff must allege (1) a duty owed by the defendant to the plaintiff, (2) fa breach thereof, and
(3) injury proximately resulting therefrom. Solomon by Solomon v. City (;f New York, 499
N.Y.S.2d 392 (1985). nge, the complaint sufficiently makes out a claim! for negligence as it
alleges that Dr. Abuelenin “owed a duty to Plaintiff to maintain and leavé the Premises in a safe
and reasonable manner”, that he breached said duty and that due to said Breach, the subject
premises was damaged in the amount of at least $1,000,000.00.

Additionally, plaintiff’s fourth cause of action sufficiently states é claim for nuisance
against Dr. Abuelenin. The elements of a claim for nuisance are “(1) an %nterference substantial
in nature, (2) intentional in origin, (3) unreasonable in character, (4) w1th a person’s property
right to use and enjoy land, (5) caused by another’s conduct in acting or failing to act.” Berenger
v. 261 West LLC, 93 A.D.3d 175, 182 (1* Dept 2012). Here, the complailnt sufficiently makes
out a claim for nuisance as it alleges that Dr. Abuelenin “intentionally, sdbstantially, and
unreasonably interfered with [plaintiff>s] right to use and enjoyment of tlle Premises by, inter
alia, leaving hazardous medical waste at the Premises upon termination of the Lease” and that
plaintiff has been damaged as a result of such conduct in excess of $1,00b,OO0.00.

Further, plaintiff’s fifth cause of action sufficiently states a claim;for conversion against
Dr. Abuelenin. “The rule is clear that, to establish a cause of action in cc;nversion, the plaintiff
must show legal ownership or an immediate superior right of possession“to a specific identifiable

thing and must show that the defendant exercised an unauthorized dominion over the thing in

question...to the exclusion of the plaintiff’s rights.” Fiorenti v. Central Emergency Physicians,

5




305 A.D.2d 453, 454 (2d Dept 2003), citing Independence Discount Corp. v. Bressner, 47
A.D.2d 756, 757 (2d Dept 1975); see also Fitzpatrick House III, LLC v. ]T’eighborhood Youth &
Family Servs., 55 A.D.3d 664 (2d Dept 2008). Here, the complaint sufficiently makes out a
claim for conversion as it alleges that defendant Dr. Abuelenin “intentionally and without
authority, exercised dominion and control over Plaintiff’s property, specihcally the fixtures at the
Premises, thus interfering with Plaintiff’s property rights” and alleges dar;nages in the amount of
$1,000,000.00. Dr. Abuelenin’s assertion as to the above causes of actior?l that they should be
dismissed on the ground that he was not on the sublease maintained betheen Maimonides and
Millennium and that he does not nor did he ever have any ownership or equity interest in
Millennium is without merit as plaintiff may still maintain causes of actign against Dr. Abuelenin
for negligence, nuisance and conversion regardless of privity of contract."i

However, Dr. Abuelenin’s motion to dismiss plaintiff’s third cause of action for prima
facie tort is granted. The elements of prima facie tort are that (1) the tortfeasor acted maliciously;
(2) inflicted intentional harm by an otherwise legal action; and (3) that pléintiff suffered special
damages. See Curiano v. Suozzi, 63 N.Y.2d 113 (1984). The claim of “Ep]rima facie tort is
designed to provide a remedy for intentional and malicious actions that cause harm and for which
no traditional tort provides a remedy.” /d. Here, the complaint alleges tﬁat Dr. Abuelenin, “with
willful intent and without justification, substantially damaged the Premis:es to the detriment of
[plaintiff]” and that plaintiff has suffered special damages in excess of $i,000,000.00. However,
plaintiff failed to sufficiently plead that Dr. Abuelenin acted maliciously gother than by stating so

in conclusory fashion. Further, there are other traditional torts that may f)rovide plaintiff a

remedy and which he has already pled, such as conversion, negligence and nuisance. Therefore,
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plaintiff’s third cause of action alleging prima facie tort must be dismissed.
Finally, that portion of Dr. Abuelenin’s motion which seeks sanctions against plaintiff on
|
the ground that the action against him is frivolous is denied as this court has already found that

the complaint sufficiently states four causes of action against Dr. Abuelel}'in and is thus not

frivolous.

Accordingly, Dr. Abuelenin’s motion for an Order pursuant to CPLR § 3211 (a)(7)
dismissing plaintiff’s complaint is granted only to the extent that plaintiff’s first cause of action
j
for breach of contract and plaintiff’s third cause of action for prima facie tort are dismissed as

against Dr. Abuelenin. That portion of Dr. Abuelenin’s motion which seeks sanctions against

plaintiff is denied. This constitutes the decision and order of the court.

@
'

Dated: { / ] / 7 Enter: (L M

" JS.C.

“CYNTHIAS. KERN
el 280




