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At an IAS Term, Part Comr:n—7 of the Supreme
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County of Kings, at the Courth":ouse, at Civic Center,
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HON. CAROLYN E. DEMAREST,
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T X
MOSES STRULOVICH,
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- against - Index No. 500860/13
C&L BOILER CORP., VANNGUARD LOCAL '
DEVELOPMENT CORP., E
Defendants. “j
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The following e-filed papers numbered 1to 26 read herein:

Papérs Numbered
Notice of Motion/Order to Show Cause/ :
Petition/Cross Motion and

Affidavits (Affirmations) Annexed 6-7 11.13-18

Opposing Affidavits (Affirmations) | . 19

Reply Affidavits (Affirmations) 23-26
Affidavit (Affirmation) |

Plaintiff’s Memoranda of Law . : 12,22

In this action bsl plaintiff Moses Strulovi ch (plaintiff) against defenc%ants C&IL Boiler
Corp. (C&L) and Vannguard Local Developmeni Corp. (Vannguard) (collectively,
defendants) seeking specific performance of a contract for the sale of ffcommercial real
property and damages, Vannguard moves, by order to show cause, for an Ei)rder dismissing

plaintiff’s complaint based upon the failure to state a claim upon which relief may be granted
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and/or the defense of mutual mistake as established by documentary ev}dellce. Plaintiff
cross-moves for an order disqualifying Andre Ramon .Soleil? Esq. and the IéJaW Offices of A.
R. Soleil & Company, P.C. from serving as Vannguard or C&L’s counsel. |

| .BACKGROUND'

Prior to May 30, 1985, Paragon Progressive Community Assoéia{ion Incorporated
(Paragon) was the 6wner of commercial real propeﬁy, located at 1471—14!77 Fulton Street,
in Brooklyn, New York, Block 1857, Lot 24. On May 30, 1985, Paragéfl, by court order,
subdivided Block 1857, Lot 24 into two lots, creating a'new Lot 24 (Lot 24) and a Lot 127
(Lot 127), and granted Lot 127 to Robert Cradle (Cradle) by deed date%d May 30, 1985.
However, the Office of the City Register (the City Register) erroneously ﬁled Cradle’s May

30, 1985 deed under Lot 24. On July 1, 1985, Paragon transferred the new Lot 24 to

Vannguard, which is a New York not-for-profit corporation. The City Régister, however,

erroneously filed this deed to Vanngﬁard undef Lot 127. On December 22, 1987, Cradle
transferred Lot 127 to his corporaﬁqn, C&L, but the City Register also errofneously filed this
December 22, 1987 déed to C&L under Lot 24. On July 29, 19v98, C&L’i}s title to Lot 127
was extinguished by a tax lien sale. |

In March 2000, nearly two years after C&L lost its tile to Lot 127, Audley Chambers
(Chambers) purportédiy purchased C&L from Cradle, and acquifed its Vai'ious equipment,
vehicles, the C&L name, and Cradle’s client list and contracts. According?to Chambers, he

was unaware that C&L had ever owned any real property. Chambers, in an affidavit
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submitted by him, asserts that while he was doing his taxes in 2001, his‘ tax preparer informed
him that C&L had actu.ally been dissolved for failure to ioay New York Stéte taxes in 1992,
approximately eight years prior to his purchase of C&L from Cradle. Chambers states that
this was fine with him becaus¢ he stﬂl owned the vehicles, equipment, and cj:ontracts of C&L,
and that he, thereafter, began to operate ﬁis business under fhe d/b/a Beaﬁtiful Construction.
Cradle died in November 2006. Chambers inAcorporated Beautiful Constrl}ction of NY, Inc..
in 2011.

According to Arthur Niles (Niles), whois Vannguard’s executive difector, Vannguard
had lost many of its social service and community development éontracts due to
govemmentél budget cuts, and, in 2012, its board of directors was p?lanning to close - -
Vannguard, sell its assets, and terminate it. On February 7,_2012, FSM Acquisitions LLC
(FSM), as mortgagee, brought a commercial mortgage foreclosure action aéainst Va:qn guard
(FSM Acquisitions LLC v Vdnnguafd, Sup Ct, Kings County, index No. 3097/12) (the FSM
action), seekin;g> to foreclose a first rﬁortgage on Lot 24, which had b;een executed by
Vannguard on February 1, 20-10. Niles asserts that in June 2012, he _Fwas dismayed to
discover that the City Registér listed C&L, instead of Vannguard, as the owfler of Lot 24, and
he consulted Vannguard’s attorney, Mr. Soleil, Esq. Niles further a.ssevrts th_iat follow.ing such
consultation, Mr. Soleil, Esq., at a board meeting held in July 2012, adﬁsed the board of
directbrs that an adverse possession claim could take up to two years to i‘itigate, and that,

since Vannguard had no contracts to sustain it, the board of directors then asked Mr. Soleil,
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Esq. to negotiate with Cradle or C&L’s successor in interest (who, aé noted above, is
Chambers) regarding Lot 24.

| According to Chambers, he v;/és informed by Mr. Soleil, Esq. in September 2012 that
thé City Register showed thaf C&L owned Lot 24, and that Vannguard rilight sue him for
adverse possession, but that hé could avoid such a lawsuit if he spld Lot 24 and agreed to pay
off Vannguard’s debts. Chambers states that he agreed that Mr. Soleil, _Esq. could be his

. i .
attorney for the sale of Lot 24, and that he waived any conflict of interests between

Vannguard and C&L.

Niles asserts that in or about September 2012, Mr. Soleil, Esq. informed Vannguard’s
board of directors that he had located Chambers, the purchaser of Mr. Gfadle’s business,
C&L. According to Niles, Mr. Soleil, Esq. pfoposed that Chambers sell L;ot 24 and pay off
Vannguard’s debts so that Vannguard could terminate quickly, in exchangé for Vannguard’s
agreement that it would not commence an adverse possession claim fagainst him, and
Vannguard’s board of directors authorized Mr. Soleil, Esq. to negotiate With Chénibers.

On Octob‘er 12, 2012, Vannguard, who was represented by Mr. S(;;leil, Esq., fnoved
to dismiss the FSM action, contending that it was not the owner of record of Lot 24 and that
C&L was the title .owner of record of Lot 24. In su‘pport of Vannguard’s mfotion, Niles filed
an affidavit, dated October 2, 20l>2, in which he stated that Vannguard di;l not own Lot 24

and that the owner in fee and legal title holder of Lot 24 was C&L.



On October 22, 2012, C&L, as the seller, entered into a contract forthe sale of Lot 24
(the contract) with plaintiff, as the purchaser, whereby C&L agreed to sell Lot 24 to plaintiff -

for the purchase price of $1,750,000. Plaintiff paid a$l 75,000 down paymént on the signing

of the contract, with the balance of $1,575,000 due at the closing of fhe sélle. The contract

reflects that Mr. Soleil, Esq. was the attorney for C&L and that plaintiff was represented by
Jﬁdah Zelmanovitz, Esq., of Fink & Zelmanovitz, P.VC., aé his atforney.

Paragraph 11 (a) (ii) of the contract stated that the “[s]eller represénts and Warrants
to the [pJurchaser that . . . [s]eller is the sole owner obf the [p]remises and has the full right,
power and authority to sell, convey and transfer the same in accordance with the terms of this
contract.” Paragfaph 15 of the contract provided: “Closing shall occur on or about
December 21, 2012. However, under no circumstance, other than a new Wtritten agreeme_nt,
shall this contract remain in force beyond 1/29/13.” Paragraph 23 of the c;ontract set forth
that “[1]f [s]eller defaults hereunder,' [p]urchaser shall hgve such remediés as [plurchaser
shall be entitled to at law or in equity, including, but not limited to specific performance.”
Paragraph 28 (aj of the contract provided that the contract completely expréssed the parties’
“full agreement and has beeﬁ entered into after full investigation, neither pgrty relying upon
any statement made by anyone else that is not set forth in the c.ontract.” Parag_raph 28 (j)
made the contract subject to a 15-day “due diligence”‘ period, during WlliiCh time plaintiff

would be able to conduct surveys of the property and could cancel for any'i‘r)bvious building

defects discovered by him.
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Plaintiff asserts that after the contract was signed and the deposit {iduly tendered by
him, defendants disclosed that there were conﬂicting records as to the owﬁeréhip of Lot 24,
with some records indicating that C&L was the owner, and other records indicating that
Vanhguard was the ownér. Plaintiff alleges‘that a subsequent examinatic;:n, of the propérty
recofds indicated that both defendants had taken out various mortgaées onlLot24. Plaintiff |
claims that on several occasions, he was nonetheless assured by defende{nts, through Mr.
Soleil, Esq. and through the rea_l estate broker, thaf defendants were interrelated entities with
unity of ownership and that they would hoﬁor the contract and convey Lot 24 to him.

OnNovember 12,2012, F ide]ity Naﬁohal Law Group (Fidelity), the ;’ititle insurer at the
time of the execution of the July 1, 1985 deed to Lot 24 to Vannguard, beéame involved in
the FSM action and filed a notice of appearance as co-counsel for FSM. By an e-mail dated
December 17,2012, Fay Josovitz, Esq. of the law firm of Fink & Zelmanoyitz, P.C. advised
Mzr. Soleil, Esq. that she had been inforrﬁed by her title company that “the entity in contract
for fhe premises is not the entity in title,’v’ and that “[t]his is arather large issf;e as the contréct
may need to be amended.” |

Thereafter, Fidelity took the necessary steps to cause.the City Register tb be corrected,
and, on December 28, 2012, the City Register administfatively corrected its ?ecords toreflect
that the December 22, 1987 deed was filed against Lot 127 instead of Lotf 24, and that the
July 1, 1985 deed was filed against Lot 24 instead of Lot 127. The City Régister’s records,

therefore, now correctly show that Vannguard is the fee simple absolute owner of Lot 24.



i

This rendered moot the motion by Vannguard to dismiss the FSM action a% against it on the

basis that it was not the owner of Lot 24.

According to Chambers, at the end of December 2012, Mr. Soleil, Esq informed him

i
i

' o . §
that the City Register’s records were corrected to show that Vannguard had always owned

Lot 24, and asked him to sign an assumptlon agreement for the contract that C&L had w1th |
plaintiff and to assrgn that contract to Vannguard Chambers asserts that he told Mr. Soleil,
Esq that he Would allow Vannguard to assume the contact only if he recelved $200, 000 and
Mr. Soleil, Esq. told him that he would present his offer to Vannguard’s board of directors.
In or about J anuary 2012, Mr Soleil, Esq. allegedly presented Chambers demand o
Vannguard’s board of directors, who refused to accept Chambers offer Thereafter,
Vannguard entered into its own contract for the sale of Lot 24 with anpther purChaser_.
Chambers states that he was informed that Vannguard refused his offer, and he acknowledges i
that C&L has no ownership interest in Lot 24. ‘ :

By a letter dated February 13, 2013 addressed to Mr. Zelmanovitz, Esq plaintiff’ s

real estate attorney with respect to the purchase of Lot 24, Mr Soleil, Esq as counsel for

C&L, returned plaintiff’s depos1t of $175, OOO and advised Mr. Zelmanov1tz Esq that he

could no longer continue to ho]d this $175,000 check in escrow based upon the contract
because C&L was without the legal capacity to sell Lot 24 to plaintiff or‘ailyone else. Mr.
Soleil, Esq. further stated, in this letter, that “in conversation,‘ [he had] assured [him that]

Vannguard . . . would honor the . . . contract in C&L[’s] name, place and stead,” but
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[u]nfortunately and ultimately, Vannguard .. .and C&L . . . did not ieach agreement
regarding this contract.”

On February 20,2013, plaintiff ﬁled thié action against defendénts. (Dn the samé date,
plaintiff also filed a notice of pendency against Lot 24. Plaintiff’s complauint alleges a first
cause of action forv specific performance, a second cauée of action for estopi‘i)el,. a third cause
of action for a declaratory judgment, a fourth cause of action for fraud, a fifth cause of action
for breach of contract, a sixth éause of action for breach of expfess Wanani:y, and a seventh
cause of action for injunctive relief. On March 12, 2013, Vannguard interéosed an answer,

and e-filed its instant order to show cause. On March 29, 2013, plaintiff sefrved and e-filed

~ his cross motion.

DISCUSSION

Plaintiff initially argues that the Vannguard’s motion should be/denied because
Vannguard has already answered his complaint and has admitted the allegations of his‘
complaint by failing to specifically deny his allegations. This argument is unavailing.
Pursuant to CPLR 3211 (e), “[a]t any time before service of the responéive pleading 1s
required, a party may move on one or more of the grounds set forth in subdivision (a).”
Since Vannguard has made its motion within this time period, the court rﬁay_ entertain its
CPLR 3211 motion even though it was made after the service of its answer (see David D.
Siegel, Practice Commentaries, McKinney’s Cons Laws Qf NY, Book 7B, CPLR C3211:52,

at 77-78). Furthermore, CPLR 3211 (e) provides that a motion made based upon CPLR 3211



(a) (7) “may be made at any subsequent time,” and, therefofe, the ground Eof failure to state
a cause of action may be asserted by Vannguard 1n its instant motion, noﬁtwithstanding its
service of an answer (see David D. Siegel, Practice Commentaries, McKinﬁey’s Cons Laws
of NY, Book 7B, CPLR C3211:53, at 79). |

In response to plamtiff’s argument that it has admitted the allegation% ofhis complaint
by failing to speciﬁcall‘y_ deny them, Vannguard concedes that it omitted to deny certain
paragraphs of plaintiff s complaint. However, Vannguard asserts that this is of no momeni
since it effectively denies them by contradicting their allegations in its afﬁlj:mative defenses.
Specifically, Vannguard’s answer, in its first afﬁrmative defense, alleges ;that plaintiff has
failed to state a claim upon which relief can be granted because he fails to allege any contract
with Vannguard and fails to plead fraud with thg required specificity. Vanlflguard’s answer,
in its second affirmative defenée, alleges tha"t a defense is established by the docuﬁentam
evidence of mutual mistake due to the fact that there was a mistake by the City Register
which confused title as to Lot 24, and that the corrected documents nowjE show that C&L
never entered into a valid contract with plaintiff because it could not sell ﬁroperty which it
did not own. Thus, the court, upon construing the allegaﬁons set forthfin Vannguard’s
answer, does not find that Vannguard has admaitted aﬁy liability to plaintiff.

In addressirig the grounds for Vannguard’s motion, the court notes:that “[i]t is well
settled that, as a general rule, on a motion to dismiss the complaint for failur'ie to state a cause

of action under CPLR 3211 (a) (7), the complaint must be construed in the light most -



[* 10]

favorable to the plaintiff” (Gruen v County of Suffolk, 187 AD2d 560, 562i [2d Dept 1992];
see also Rosen v Watefmill Dev. Corp.,1 AD3d 424, 425 [2d Dept 2003]).15 The court must
also accept the facts as alleged in the complaint and submissions in opposin:ion to the motion
as true and “accord [the] plaintiff[] the benefit of | every possible favo:rable inference”
(Sokoloff v Harriman Estates Dev. Corp., 96 NY2d 409, 414 [2001])f The court, n
accepting the facts alleged in the complaint to be tme, must “‘determine (f)nly whether fhe
facts alleged fit within any cognizable legal theory’” (Ruﬁino v New York C;‘iZy Tr. Auth., 55
AD3d 817, 818 [2d Dept 2008], quoting Morris v Morris, 306 AD2d 44 9, 451 [2d‘Dept
2003]). Thus, when evaluating whether a compléiht is sufficient to survfive a moﬁén to
dismiss pursuant to ICPLR 3211 (a) (7), the court must determine whether thie pleading states '
a cause of action, and if from its four corners factual allegations are discen};ed which, taken
together, manifest any cause of ‘action (see Guggenheimer v Ginzburg, 43 NY2d 268,-275
[1977]; Ruffino, 55 AD3d at 818; Morris, 306 AD2d at 451). However, “‘bare legal
conclusions are not entitled to the benefit of the presumption of truth and a{re not accorded
every favorable inference’” (Ruffino, 55 AD3d at 818, quoting Morris, 306 AD2d at ;15 1),
and dismissal of the complaint pursﬁant to CPLR 3211 (a) (7) is warr.'anted “in those
situations in which it is conclusively estéblished that there is no cause of a;ction” (Town of
N. Hempstead v Sea Crest Constr. Corp., 119 AD2d 744, 746 [2d Dept 1986]).

A dismis;c,al pursuant to CPLR 3211 (a) (1) is warranted on the basis thét a defense

based upon documentary evidence exists where the documentary evidence submitted

10
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“definitively contradicts fhe plaintiff's factual allegations and conclusivély disposes of the
plaintiff's claim” (Berardino v Ochlaﬁ, 2 AD3d 556, 557 [2d Dept 2003] , see also Leon'v
Martinez, 84 NY2d 83, 87 [19941; Forftis Fin. Servs.v Fimat Furures USAf, 200 AD2d 383,
383 [1st Dept 2002]). Thus, the court will disfniss a complaint.based upon ﬂlle documentary
evidence where such evidence conclusively establishes a defense to fhe as;serted claim as a
matter of law and utterly refutes the compiaint's factual allegations (See L;eon, 84 NY2d at
88). |

Vannguard argues that it is entitled to dismissal of plaintiff’s compjlaint based upon-
the documentary evidence of the mistake in the City Register’s records ‘vs'/hich resulted in
C&L entering into the conﬁact with plaintiff. It maintains that since it ne\;jier entered into a.
contract with plaintiff and C&L never had title to Lot 24, this action cannot be maintained
against it. Vannguard further asserts that plaintiff beéame aware of the title problem by the
time of the December 17, 2012 e-mail by his attorney, Ms. Josovitz, Esq., and that plaintiff
could not h.ave justifiably relied upon any assurances by its attorney, Mr. Soleil, Esq.
Vannguard also argues that the documentary evidence shows that the contract was cancelled,

by its own terms, on January 29, 2013." Furthermore, Vannguard argues that none of the

causes of action state a cognizable claim as against it.

'Vannguard asserts that the contract expired, by its own terms on January:29, 2013
pursuant to paragraph 15 since it was never extended by a new written agreemen["c Plaintiff
responds that defendants never declared that time was.of the essence, and that it was defendants'
failure to perform that prevented the closing. However, it is unnecessary to reach this issue since
plaintiff’s complaint must be dismissed for the reasons discussed below.

11
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Plaintiff’ s first cause of actioﬁ alleges a claim for specific perfor?rinance. Plajntiff |
relies upon paragraph 23 of the contract which,' as noted above, provided'égthat “[i]f [s]eller
defaults hereunder, [p]urchaser's_hall have such .rAémedievs as  [p]ufchaser slilfall.be entitled to
at law or in equity, including, but not limited to speciﬁcvperformanc‘e.” ‘

However, “[i]n ah action for spe_ciﬁc »performanc}:.e to enfbrce a 'c.ontir_act, the pleﬁntiff :
must show, among other things, that the contract is §vithin the power of the dgfendgnt to-
perform” (75 Christopher St. Corp. v Fﬁrman; 1'38 AD2d323,323-324 [lstg Dept 1988]; see
also S.E.S. Importers v Pappalardo, 53 NY2d 45 5., 464-465 [1981]). Spec%ﬁc performance
is availablé only to one who is a party to the contract sued upon (see 751 Cﬁristopher St.
Corp.,138 AD2d at 324; R & R Homes, Inc. % Gell;han, 144 NYS2d 54, 55 !é[Sup Ct, Nassau
County 1955]). Where the seller under the contract for sale of realty is not Ithe actual recor_d
owner, specific performénce 18 not‘available to'the plirchaser (see Xiao Y uan‘v LiDan Zhang,
58 AD3d 723, 723 [2d Dept 2009]; 2386 Creston Ave. Réaltiv, LLCvM—P—]\ElMgt. Corp., 58
AD3d 158, 162 [1st Dept 2008], Iv denied 11 NY3d 716 [2009]; R&R H}omes, Ine., 144
NYS2d at 55). | R |

Here, it is undisputed that Vannguard was not a party to the contrejct and that only
Vannguard is the actual owner of title to Lot 24. Siﬁce Vannguard did not s1gn the contract,
it cannot be enforced as against it (see Xiaé _Y-uan', 58 AD3d at 723; 23856 Creston {4ve;

Realty, LLC, 58 AD3d at 162). Indeed, as contended by Vannguard, tﬁle documentary

evidence demonstrates that there was a mistake in the City Register’s records as to the

12
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ownership of Lot 24 at the time that C&L executed the contract with plaintiff, and that the.

contract was entered into under the mistake that C&L held title to Lot 24.i

“Generally, a contract entered intolunder a muﬁal mistake of fac%: 1S Voidable' and
subject to rescission” (Matter of Gould v Board of Educ. of Sewanhaka Cént. High Scho'ol.
Dist., 81 NY2d 446, 453 [1993]; see al_;vo Schmidt v Magnetic Head Co;p., 97 AD2d 151,
159 [2d Dept 1983]). “The mutual mistake must exist at thev.tifne the contract is entered into.
and must be substantial” since “[t]he idea is that the agreement as expressed, in some

material respect, does not represent the ‘meeting of the minds’ of the parties” (Matter of

Gould, 81 NY2d at 453; see also Ryan Y Bouéher, 144 AD2d 144, 145 i[3d Dept 1988];

Brauer v Central Trust Co., 77 AD2d 239, 243 [4th Dept 1980], /v denied 52 NY2d 703

[1981]). Furthermore, it has been held that a plaintiff may be entitled to rescind a contract
even where the mistake is unilateral, not mutual, if e';]uity warrants such rescission (see
Rosenblum v Manufacturers Trust Co., 270 NY’79, 84-85[1936)). |

Here, the mistake existed at the time of entry into the contract and it‘*‘éwas substantial.
Indeed, plaintiff’s attorney, in the bDecember 17,2012 e-mail, admitted that this was a “rather
large issue” which would require an amendment of the contract. Moreover,i there could not
have been any meeting of the‘nﬁinds between piaintiff and Vannguard, WhOi was not a party
to the contract.

Plaintiff argues, however, that there was no mutual mistake because Vannguard

admits that it was aware of the problems with title to Lot 24 prior to C&L’s signing of the

13.,
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contract. He contends that Vannguard conspired with C&L to conceal tf?lis from him and
promised, through Mr. Soleil, Esq., to proceed with the closing after he discovered this
problem. |

This argument is unavailing. It is undisputed that Vannguard 1s ‘a not—for-pfoﬁt
corporation. Not-for-Profit Corporation Law § 509 provides thaf: “No imrchase of real
property shall be made by a corporation and no corporation shall sell, mortéage or lease real
property, unless authorized by the vote of tv;/o-thirds of the entire board, proﬁded that if there
are twenty-one or more directors, the vote of a majority of the entire board shall be
sufficient.” Thus, Lot 24 could not be conveyed without the assent of two-thirds of
Vannguard’s directors. Thus, plaintiff could not reasonably rely upon any alleged assurance
made by Mr. Soleil, Esq. as to the actions which might or might not be taken: by Vannguard’s
board of directors in the future. Consequently, ‘ehe court cannot grant specéﬁc performance
against a not-for-profit corporation which Was not a party to the contract, anﬁd plé_iﬁtiff’ s first
cause of action for specific performance must be dismissed (see CPLR 321 lwf [a] [1],[7]; Xiao -
Yuan, 58 AD3d at 723; 2386 Creston Ave. Realty, LLC, 58 AD3d at 162; R&R Homes, Inc.,
144 NYS2d at 55). | | |

Plaintiff’s second cause of action for estoppel alleges that defendar{ts made explicit
promises to him that they had the ability to, and would convey Lot 24 to him and honor the
contract regardless of which entity owned Lot 24 in. light of the interrelated nature of the

entities. He asserts that he reasonably relied, first, upon defendants’ explicit warranty that

14
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- C&L was the record owner of the Lot 24 with the ability to convey it,? and, then, upon

defendants’ assurances and promises that they wére interrelated and could a?nd Would convey |
Lot 24 to him regardless of which of them actually owned it. He asserts t};at he reasonably
and justiﬁably relied on these promises by entering into the contract, coﬂtinuiﬁg tp 'spend
money on due diligence, leaving his $175,000 deposit tied up Witb the e§crow agent, and
foréoing opportunities to use this $175,000 for other businéss Ventﬁres. ‘ Plaintiff fuﬂher
asserts that by the February 13, 2013 letter, Mr. Soleil, Esq. admitted that defendants had
explicitly assured him that the property woqld be conveyed to him regardless of which entity | ,
owned Lot 24, and that C&L was the reéord owner of Lot 24 on the contrdfct date. Plaintiff
contends that by their actions, defendants are estopped from cancelling thé cqntract.

~ “The elements of a cause of action based upon ;;;omissory estoppéiel are a clear and
unambiguous promise, reasonable and foreseeable reliance by the party to Whom the promise
is made, and an injury sustained in reliance on that promise” (Rock v Rocki, 100 AD3d 614,
616 [2d Dept 2012], quoting Schwartz v Mith, 77 AD3d 723,724 [2d Depti 2010], lv denied
16 NY3d 701 [2011]; see also Agress v Clarkstown Cent. School Dist., 69 AD3d 769, 771
[2d Dept 2010}; AHA Sales, Inc. v Créative Bath Prods., Inc., 58 AD3d 6, 20-21 [2d Dept
2008]; Williams v Eason, 49 AD3d 866, 868 [2d Dept 2008]; Gurreri v Associates Ins. Co.,
248 AD2d 356,357 [2d Dept 1998]). However, “[r]ecovery under the doctrine of promissory
estoppel is limited to cases where the profnisee suffered [an] unconsfcionable injury”

(Halliwell v Gordon, 61 AD3d 932, 934 [2d Dept 2009]; see also Dunn v j?&HAssoc., 295

15
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AD2d 396,397 [2d Dept 2002] D & N Boening v Kirsch Beverages, 99 AD2d 522, 523-524

[2d Dept 1984], affd 63 NY2d 449 [1984];).

Here, plaintiff maintains that after he became aware of the title defecté, Mr. Soleil, 'Esq.
promised that Vannguard WOuld honbr C&L’s contract wifh him. Howefver, any alleged
assurances- given by Mr. Soleil, Esq. cannot show a clear and qnambigtglous promise by
Vannguard, which, as noted above, is a not-for-profit corpération that réqui;red the approval
of two-thirds of its board of diréctors fdr a sale of real property (see 47 W..'] 4th St. Corp. %
New York Wigs & Plus, Inc., 106 AD3d 527, 527 [1st Dept 2013]).‘ Thereifalso could be no
reasonable and foreseeable reliance by plaintiff. Plaintiff was aware that Vainnguard was not
a signatory to the contract (see B&C Realty, Co. v 159 Emmut Props. LLC; 106 AD3d 653,
655 [1st Dept 2013]). Moreover, plaintiff was represented by his own attorney and could not
reasonébly rely upon any allegéd assurances by Mr. Soleil, Esq., who was _ﬁot a party to the
contract and did not control Vannguard’s board of directors. Thus, inasmuch as Lot 24 could
not be conveyed without the assent of two-thirds of Vannguard’s board of directors, plaintiff
could not have justifiably relied upon aﬁy alleged assurance by Mr. Soleil,ggEsq. without the
authorized vote of two-thirds of Vannguard’s board of directors appr;(f)ving such sale.
Plaintiff has also not suffered an “unconscionable injury” (Halliwell, 61 A'i;D3d at 934; D&

N Boeing, 99 AD2d at 524). Therefore, plaintiff cannot state a viable cjlaim based upon

promissory estoppel.

16 .
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Plaintiff further contends that pursuant to the }doct.rine of judicial estoppel,
Vannguard’s claim in the FSM action that it did not own Lot 24 preve;nts it from now
asserting ownership of Lot 24 in this action. This contentioﬁ 1is dévoid of meritv. “The
doctrine of judicial estoppel precludeé a paﬁy from framing 'his_ [or herj] pleadings in a
manner inconsistent with a position taken in a pric.)rjudicial proceeding” (Eono v Cucinella,
298 AD2d 483, 484 [2d Dept 2002]). ‘However, the doctrine of judicial éstoppel “Wﬂl be .
applied only ‘where a party to an action has vsecured a judgment’iﬁ _his_‘ ér her févor by
adopting a certain position and.then has soughf to assume a contrary position in another
action simply because his [or her] interests have changed’” (id., quoting'Kimco of N.Y. v
Devon, 163 AD2d 573, 574-575 [2d Dept 1990]). Since Vannguard did not succeed in its
motion to dismiss in the FSM action based upon ité assertion that 1t did jnot own Lot 24,
judicial estoppel is inapplicable (see Saratoga C"oum‘y‘ Water Auth. v Gibéauh‘, 103 AD3d
1017, 1020 [3d Dept 2013]; Finkel v Firestone, 102 AD3d 735, 736 [2& D:lept 2013]; Bono,
298 AD2d at 484; Meyers v Geller,194 AD2d 595, 595 [2& Dept 1993)). T;hus, dismissal of
plaintiff’s second cause of action is rﬁandated (see CPLR 3211 [a] [1], [7]”)'.

Plaintiff’s thi‘rd cause of action for a declaratory judgment seeks a jucglgme_nt declaring
that defendants willfully and materially breached the contract, that the F ébruary 13,2013
cance]létion letter was wrongful and null and Void, and that defendants ay;e estoi)ped ffom
asserting that they are unable to convéy Lot 24. Plaintiffis not entitled to such a declaration.

As discussed below, Vannguard, as a non-party to the contract, could not have breached it.
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The February 13,2013 cancellation letter cannot be declared wrongful or nl;.ll and void since
C&L, who did not have title to Lot 24, did not have the capacity to perforrfii the contract and
Was fequired'to retuﬁ plaintiff’s down péyment. In addiﬁon, as discussed eibove, there 1S no
basis upon which Vénnguard may be estopped from asserting that it is not required to convey
title to Lot 24 to plaintiff. Consequently, dismissal of plaintiff’s third cause of action is
warranted (see CPLR 3211 [a] [1], [7]).

Plaintiff’s fourth cause of action for fraud alleges that defendahts intentionally
concealed and misrepfesented the ownership of Lot 24 as part of a schemegto allow th.em to
back out of the contract at will. It alleges that defendants’ concealment of the state of title
to Lot 24 was fraudulent and that they intended to ffaudulently conceal thf;e state of title so
as to induce him to purchase Lot 24, while at the same timé providing the%nselvcs with the
ability to back out of the contract af their cqnvenience by claiming the inabilsgity to convey Lot
24. Plaintiff asserts that the state of title to Lot 24 was material and was not known by him,
that he could not have discovered the state of defendants’ title because of defendants’
misrepresentations and because defendants capitalized on tfle interrelated nafure of the two
entities and filed numerous documents, including mortgages, asserting'th!at C&L was the
owner. He further asserts that he reasonably relied on defendants’ fraﬁduleﬁit and misleading
statements and misrepresentations to his detriment, that he Wouid not have entéred into fhek

contract if he had known of the concealed state of title, and that he sustained damages by

expending substantial sums in connection with the contract and his due diligence.
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To plead a cause of action for fraud in the inducement, a plaintiff must plead “a
misrepresentation or a material omission of fact which was false and known to Be false by
(the] defen'dant,.made for the purpose of inducing the [plaintiff] lto rely uff)on it, justifiable B |
reliance of the [plainitff] on the misrepresentation or material omission, ar}d njury [cauéed
as a result of that reliance]” (Lama Holding Co. v Smith Barney, 88 NY2d 413, 421 [1996];
see also Jablonski v Rapaljesee Orchid Coﬁstr. Corp. v Gottbetter, 89 AD3d 708, 710 [2d
Dept 2011]; Northeast Steel Prods., Inc. v John Little Design;, Inc., 80 A]g3d 585, 585]2d
Dept 2011]; Hense v Baxter, 79 AD3d 814, 816 [2d Dept 2010] ). Furthermore, where a
cause of action is based on a misrepresentation or fraud, “the ;:ircumstancefs constituting the
wrong shall be stated in detail” (CPLRv 301.6 [b]; see also Mandariﬁj Trading Ltd. v
Wildenstein, 16 NY3d 173, 178 [2011]).

Plaintiff has not only failed to plead any fraud by Vannguard with the required
specificity and detail required by CPLR 3016 (b), as argued by Vannguard,jbut plaintiff also
cannot satisfy the requisite elements, as stated above, for pléading a frauc_ii claim. Plaintiff
cannot show that any material misrepresentation was made by Vannguardiit.o induce him to
purchase Lot 24. Indeed, while plaintiff claims that}Niles showed him afound Lot 24, he
asserts that he did so on behalf of the seHer, 1.e., C&L. Plaintiff doe:s not claim that
Vannguard made any promise to him pribr to his executing the conéract with_C&L.
Therefore, Vannguard could not have fraudulently induced plaintiffto purc?hase Lot 24 from

C&L. While plaintiff alleges that Vannguard, through Mr. Soleil, Esq., tbereafter assured
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him that Vannguard would perform the contract in place of C&L or tHat C&L and Vanngﬁard
were interrelated, any such misfeprese_ntgtions and omissions alleged by plaintiff may not
form the basis for his ciaim of fréudulent inducement to thé extent that theylwere made after
he had already entered into the contract to purchase Lot 24 (see Hz’gfh Tides, LLC v
DeMichele, 88 AD3d 954, 958 [2d>Dept 20117; D_H.Cattle Holdings Co. v S:’mith, 195 AD2d
202,208 [1st Dept 1994]). ‘ |
Moreover, the required element of reliance is necessarily absent. Plaintiff contends
that he justifiably relied upon fraudulent misrepresentations and assurances by Mr. Soleil,.
Esq., as evidenced by his Februéry 13,2013 letter, in which he stated that he? had assured him
that Vannguard would honor the contract in C&L’s name, place, and steadyg However, such
alleged fraudulent misrepresentations amount to no more than “[v]ague expressions of hope
and future expectation” as to the actions which might be taken in the future: by Vannguard’é
boardlof directors, which “provide an insufficient basis upon which to predicate a claim of
fraud” (International Oil Field Supply Servs. Corp. v Fadeyi, 35 AD3d 3':72, 375 [2d Dept
2006]; see also Mandarin Trading Ltd.,16 NY3d at 178; Roney v Janis, 53 ﬁYZd 1025,1027
[1981]; Deutsche Bank Natl. Trusi Co. v Sinclair, 68 ADSd 914,916 [2d ISept 2009]; Foot
Locker Stores, Inc. v Pyramid Mgt. Group, Inc., 45 AD3d 1447, 1448 [%lth .Dept 2007]).

Furthermore, as previously discussed, plaintiff, who was represented by his own attorney,

could not justifiably rely upon any such assurance by Mr. Soleil, Esq. since he did not control
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the vote of Vannguard’_s board of directo?s',.vwhich was necessary for an af;proval of a sale
of real property. - | ' | |

lIn addition, it has been held that “where a purchaser has knowléfdge of any fact,
sufficient to put him [or her] on inquiry as to the existence of some right or title in conflict
with that he [or she] is about to i)urchase, he [or she] is presumed either fb have made the
inquiry, and ascertained the extent of such prior right, or to have been guiljty of a degree of
negligence equally fatal to his [or. her] claim, to be considered as a bon_a? fide purcﬁaser”
(Lucas v J&W Realty & Constr. Mgt., Inc., 97 AD3d 642, 643 [2d Dept 2012] [internal
quotation marks énd citation omitted]). Here, the title problem was a nﬁatter_é of public record
since the FSM mortgage was filed against Lot 24 whiéh listed Vannguard a‘:s the mortgagor-
owner. Moreover, as evidenced by the December 17, 2012 e-mail from pleiintiff’ s attorney,
a title search immédiately revealed that C&L was not the owner éf Lot 254, which further
undermines plaintiff’s claim of fraud. Therefore, dismissal of plaintiff’ s fourth cause of
action is required (see CPLR 3211 [a] [1], [7]). ‘

Plaintiff’s fifth cause of action alleges that defendants breachedﬁi the contract by
refusing to close the transaction as required pursuant ’éo the coﬁtract. 3Ho§v¢ver, since
Vannguard was not a party to the contract, there was no privity between it and plaintiff upon
which to predicate a breach of contract claim (see Arker Cos. v New York S'tat'e Urban Dev.
Corp., 47 AD3d 739, 740 [2d Dept 2008]). There was no written si.gnedi agreement from

Vannguard to convey Lot 24. Plaintiff relies upon Mr. Soleil, Esq.’s February 13, 2013
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“termination letter, in which he stated that although he had orally assured h1m that Vannguard

would honor the contract in place of C&L, Vannguard and C&L did not re@ch an agreement
, ' ]
regarding the contract. Such reliance, however, is unavailing since this lettér merely reflects

Vannguard’s board of directors’ decision to not assume the contract.

Plaintiff further argues that the contract is binding upon Vannguafd because Niles

showed him around Lot 24, gave hiﬁq his contact information, and told h1m to call with any
_ : !

questions, and because Niles was sent copies of e-mails in which the contrac;t was negotiated.

This argument must be rejected. Plaintiff does not allege that Niles ?;purported to be

representing Vannguard, and, in any event, any oral representations By Niiles could not be

i

binding upon Vannguard, who could only be bound by the vote of ité bcéard of directors.
Consequently, Vannguard cannot be helci liable to -plaintiff for breach ;gof coﬁtract, and
dismissal of this cause of action must be granted (see .CPLR 3211 [a] [1],??[7]). |

Plaintiff’s sixth cause of action alleges a breach of express warrant}?f. Specifically, it
asserts that defendants warranted, in paragraph 11 (a) (ii) of the contract, ti?hat C&L was the
sole owner and holder of the interests in Lot 24 and had the ability to;ibonvey it. This
warranty, however, was made by C&L, not by Vannguard, who dia not 51gf1 the contract and
was not a party to it. Thus, plaintiff’s sixth cause of action does not stateia viable claim as
against Vannguard and its disﬁlissal is required (see CPLR 3211 [a] [1], ;[7]).

Plaintiff’s seventh cause of action seeks injunctive relief, enjoining defendants from

terminating or cancelling the contract. It asserts that if defendants are péjrmitted to cancel
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and terminate the contract, plaintiff will suffer immediate and irreparable injury. Since there

is no basis for granting plaintiff such equitable relief, this cause of action must be dismissed

(see CPLR 3211 [a] [1], [7])-

Plaintiff, by his cross motion, seeks an order disqualifying Mr. Soleil, Esq. and his law
firm from serving as Vannguard’s counsel or C&L’s eounsel.2 Plaintiff argues that Mr.

Soleil, Esq. represented both defendants in the subject real estate transaction and made many

H

of the representations that serve as a basis for this action. He contends that Mr. Soleil, Esq.
is, therefore, a key witness in this matter and should be disqualified as counsel for either

defendant. Howéver, since the court finds that plaintiff’s complaint must be dismissed,

plaintiff’s cross motion is rendered moot.
CONCLUSION
Accordingly, Vannguard’s motion to dismiss plaintiff’s complaint is granted, and

plaintiff’s cross motion to disqualify Mr. Soleil, Esq. and his law firm as eounsel is denied

as moot.

This constitutes the decision and order of the court.

J. S. |
HON. CAROLYN E DWST

2C&L has submitted an answer, e-filed on April 8, 2013, by its attorney, Subhana Rahlm,
Esq. Mr. Rahim, Esq. has the same office address at 32 Court Street, Suite 1107 as well as the
same telephone and facsimile numbers as Mr. Soleil, Esq.” Plaintiff asserts that. 1t is, therefore,
unclear if Mr. Rahim, Esq. works for Mr. Soleil, Esq. or if he has some other a55001at10n with
him. Plaintiff, however, has not made a motion with respect to the dlsqualiﬁcation of Mr.
Rahim, Esq., who e-filed C&L’s answer after plaintiff had brought his cross motion.
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