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. MAT ER OF THE APPLICATION OF
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COUNTY CLERKS OFFICE

rered 1 4 were :eonsidered on this Article 78:

NUMBERED

l“!“f:

’,[X]No

; Upon the foregomg papers, it 1srordered that this Article 78 is decided as indicated below.

Petltloner Koren Burrell seeks an order pursuant to Article 78 of the Civil Practice Law and

Rules (CPLR) reversmg Ie

spond,

’nt New York Clty Housing Authority’s (NYCHA) determination,

dated February 16 2012 sustammg the charges of non-de51rab111ty and breach of rules and regulations,

a,ndatermmatmg‘.fpet;tloner S tenari.,cy. Petitioner asserts that the decision should be reversed, as she is

ohlyfguiltyOf :héV’ing niarijuana; for personal use.

NYCHA 1n Opposmon states that the deterrmnatlon to terminate petitioner’s tenancy was in

and this proceedmg dlsmlssed.

' 'accordance w1th NYCHA’s pohcles and procedures as well as the applicable law, and consistent with a

~ rational pohcy to protect pubhc housmg res1dents For the reasons stated below, the petition is denied
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desuablhty ind ‘

BACKGROUND

¥

Pet1t10ner currently resrdes in 438 Beach 40™ Street, Apartment 6B, Far Rockaway, NY 11691

- (Subject Apartment) and has res1(led "there for over 15 years. The Subject Apartment is located at Beach

,Queers a pu bl1c housmg development owned and operated by NYCHA. In May

oli ’fe Department (N YPD) Detect1ve Vincent Calderon (Detective Calderon)

T Upon executlon of the search warrant, the NYPD recovered approximately

i :

- 47 z1ploc bags of manjuana a part1ally,used marijuanaciga’rette a starter pistol, an oxycodone pill,
- busmess records of narcot1cs transactlons and two z1ploc bags containing smaller ziploc bags.

¥ ,PetitiOnerfwas arr,ested" and'fcharge;d wrth two counts of possession of marijuana, possession of a weapon,

and possessmn £ a controlled sul:stance '

o Thereaﬁe YCHA was notrﬁed of the search and petitioner’s arrest. NYCHA alleges that two

P t1oner requestmg that she attend a meeting to discuss the matter. Petitioner,

zdrd not gecerve the ﬁrst letter on time and never received the second letter, and

: meet w1th NY CHA pr1or to her admlmstratwe hearing. In August 2011, charges,
1nclud1ng non-desrrabrllty and bre ach of rules and regulations, were preferred against petitioner.

~ An adnnnlstrat!we heanng was held on J anuary 24, 2012, after two adjournments, and was

conducted before heanng ofﬁcer Ester Tomicic Hines of NYCHA. Petitioner appeared pro se and

NYCHA appeared by counsel Dunng the heanng, pet1t1oner admitted that the marijuana recovered was

she st111 smoked marljuana,ln her apartment. Followmg the hearing, the

: 'heanng ofﬁcer ndered a dec1s1on on F ebruary 16 2012 (Decision), which sustained the charges of non-

ach of rules and recommended termmatlon of petitioner’s tenancy. On March 7,




2012, NYCHA adopted theéjDecisiton ‘issui‘ng«a determination to terminate petitioner’s tenancy.

: Thereafter, petr'tioner ,,chrnenced this Article 78 proceedmg

DISCUSSION

S , Judlc1a1 reyiewfof,, an administrative determmatlon is limited to whether the “determination was

made'vin!violation‘coflanul'zproceélure“ was ‘a'ffected by an error Of law or was arbitrary and capricious or

‘an abuse of drscretron, lncludlng abuse of dlscretlon as to the measure or mode of penalty or discipline

] nnposed” CPLR § 7803 (3) In de01d1ng whether an agency’s determination was arbitrary, capnc1ous

or'an.abuseof:dlscretlon courts ar:ehm1ted to an assessment of whether a rational basis exists for the

admlmstratlve determlnatlon and ‘ihelr review ends when a rational basis has been found. See Heintz v

Brown 80 NY2d 998 1001 (l 992) Sullzvan County Harness Racing Assoc., Inc. v Glasser, 30 NY2d
269 277-278 (1 972) The Court of Appeals explained the “arbitrary and capricious” standard in Matter

of Pell V. Board of Educ 5 34 NY2d 222 231 (1974) as follows:

o “The arbltrary or capncmus test chreﬂy relates 1o whether a particular action should have been
or is justi . dxwhether the administrative action is without foundation in fact’ (1

ur., . ve Law, § 184, p. 609). Arbitrary action is without sound basis in reason

and 1s g erall , taken w1thout regard to the facts.”

Thus a court may not substltute 1ts Judgment for that of an administrative agency, if there is a rational
basm:forﬁthe agenCy :s;deter,mmatl on.. See Matter of Nehorayo]j’ v Mills, 95 NY2d 671, 675 (2001). The

court may notoyertum ithe E?d‘eterrr.,lnatlon of an administrative agency merely because it would have

' reached a contrary result See Matter of Sullzvan County Harness Racing Assoc., Inc. v Glasser, 30

NY2d 269 278 (1972) Matter of Kaplan v Bratton 249 AD2d 199, 201 (1% Dept 1998).

Gy 'j Moreov T, ',‘,;1s, well settled that “1ssues of cred1br11ty are the province of an administrative

. by an Admlmstratlve Hearmg Officer to credit the testimony of a

, 'gi’yenwitnes' Sﬁ'largely Junrev1ew 1ble by the courts i Wooten v Finkle, 285 AD2d 407, 408 (1* Dep’t




[* 4]

70 NY2d 436 444 (1987) -

' orderv‘to' preserve

administratiV: agency where the eyidence is conflicting and room for choice exists. Berenhaus v Ward,

Here petltroner ma1 ntains that the decision should be reVersed for the following reasons: (1) the

search warrant was not shown to her prior to the polrce searching her apartment; (2) she did not receive a

copy ;of the»search' Warrant prlor tq;’;the, administrative hearrng such that she may analyze and examine it;

| and (3) the man_)uana recovered'f in%;the 'apaItIMnt was for personal use only. In her reply, petitioner

~further argues that she recelved 1mproper notlce from NYCHA to dlscuss the matter prior to the hearing.

However at the admlmstratrve hearlng, petrtloner falled to raise the claims that the search warrant was

ior to ‘.e'pohce enter’mgthe apartment, that she did not receive a copy of the search

hearmg, ) d that she did not receive notlce from NYCHA of its

v, pe ioner drd not Obj ect to the search warrant being entered into evidence at the

: admrmstratrve hearmg ' ‘An aggrla’ved party must make a timely claim at the administrative hearing in

gclalm for Jud1c1a1 revrew Hughes v Suffolk County Dep 't of Civil Service, 74
NY2d 833 834 (1989) k Thus the court will' not consider or address such claims.

In opposmon NYCHA argues that the Decrslon was rational, and not arbitrary and capricious.

: The heanng ofﬁcer found that petltloner s apartment was 1nvolved in the distribution and sales of

o er adrmtted to: usrng marijuana in the apartment from 1995 through the date

bove principles here, the Decision is rational. The court must defer to the hearing

1 1] 1;""t:netitioner,"s testimony that she was storing 47 bags of marijuana for personal

use was not credlble Slgmﬁcant] Y, 1t 1s uncontested that at the administrative hearing, petitioner

admrtted the ch ge’of non—desrrahlhty, 1n that she “drd unlawfully possess marijuana, drug packaging

' imatenalr,‘ $371 ;QQ;Urn US. currenc y or other property reflecting illegal drug activity in [the Subject




AT nt”, el ,ﬁe C »_,,Answer E:ih F Transcrlpt p- 39, 1 3-6. Moreover petitioner admitted that
111ega1 drugs were found 1n fhe Subject Apartment and that such drugs belonged to her. The record
reveals that pet1t1onerwas~ presentdurmg the search, and the vast majority of the 47 bags of marijuana

3 ', were found 1n el ‘edroom Whlle pet1t10ner 1s a long t1me tenant, such fact does not outweigh

i ,petltloner s ’adrmss ny;that she has breached the NYCHA rules and regulations. In fact, at the

; | . adm nis ative he ,' ;‘etihoner t,estrﬁed that she has been consistently smokmg marijuana in her

’ ;: bed i and ac[mmed that She was 'still,:smoking rnarijuana as of the hearing date. See Id. at
P 90’12 ‘P9 ; : Thus, thanal Detemlirﬁ’latiO?lr;waS,not arbitrary and capricious, and the petition
must be den’iéd e Sl )
Accordmgly, lt 1s

ORDERED‘ hat the? pet1t1cn is demed and the proceeding dismissed; and it is further

ORDERED that w1th1n 3O¥i days of entry of this order, respondent NYCHA shall serve a copy

k’,’,fyt}ntryz o
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