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SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 9 - SUFFOLK COUNTY 

I lo11 I),I U I El L MART I N 
lusticz ot'the SLipreme Court 

MOTION DATE 1 1-20- 12 
ADJ. DATE 2-26- 13 
Mot. Seq. # 004 - MG 

# 005 - WlG 

X 
I lAfIEN DAhlELS and ANNA DANIELS, 

Plaintiffs, 

- against - 

FOlIFST R I V E R ,  INC., WALNUT RIDGE 
FAMiLY RV SALES and LIPPERT 

('ORPORAI'ION. 
COMIPONEN~PS. AL-KO ICOBER 

FRANK M. SCALERA, ESQ. 
Attorney for Plaintiffs 
300 Geiiova Court, Suite 1 
Fainiingdale, New York 1 1735 

KELLY, RODE & KELLY, LLP 
Attorneys for Defendants Forest River a i d  Walnut 
Ridge Family RV Sales 
330 Old Country Road 
Mineola, New York 1 1530 

GOODMAN & JACOBS, LLP 
Attorney for Defendant Lippert Coiiipoiients 
75 Broad Street, 30th Street 
New York, New York 10004 

MARSHALL DENNEHY WARNER 
Attorney for Defendant AL-KO Kober Corp. 
888 Veterans Memorial Highway, Suite 540 
Hauppauge, New York I 1788 

I .poi i  thc l'ollo\\ iiig papcrs numbered 1 to 97 read on this motion and cross iiiotioii for siiniiiiai-v iw.Iemeiit : Noticc 
01. L l o t i o i i ~  Orclcr t o  Slio\\ C'aiise and supporting papers 1 - 26 ; Notice of Cross Motion aiid supporting papcrs 27 - 5s : 
.\iis\vcIiiig ~\I'fiila\~its aiiti supporting papers 59 - 63; 64 - 66; 67 - 86 ; Replying Affidavits and supporting palxi-s S7 - 9.3: 94 - 
0 7  : otllcl- -: (( ) it is. 

O/Z/)ERED that the motion by defendant Lippcrt Components Manufacturing, Inc for suinmary 
liidgiiieiit i i i  its I'a\or IS  granted; and it is 

ORDERED tlicit the cross motion by defendant AL-KO Kober Corporation for s~immary 1 udgiiieiit 
I l l  its 1;1\ o r  IS grantecl. 
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I n  ”L1,i? 2006, pl‘uiitiff Anna Daniels purchased a 2006 All Aiiierlcan Sport T r d e r  fiom defeiidaiit 
\L , iliiut Ridye l ~ m i i l y  RV Sales, Iiic., which operates a recreational vehicle dealership in Indiana. The 
I i ‘ i i  cLitioii‘il ti,iilci- I\ as iiiaiiufactured by defendant Foiest River, Iiic., aiid includes a living area and a cargo 
‘11 cii. cil lo\\  ins users to haul motorcycles, snowmobiles, and other sniall outdoor vehicles when they tra\ el. 
I Iic cli‘issis for thc trailer w a s  inaiiufactiired by defendant Lippert Conipoiieiits Manufactiiring, Inc , s/h/a 

I ippcrt C ompoiieiits. Iiic , and the axles mounted to the chassis were manufactured by defendant AL-KO 
I<obei C‘oipor‘itioii Less than two weeks after its purchase, on May 14, 2006, tlie trailer, ltnowii as J fif th- 
\\ heel o i -  goosciicck caivper because of the way i t  attaches to the tow vehicle, was delivered by a 
11 ansportation company to the Pennsylvania home owned by plaintiff Darren Daniels’ parents. Plamtlffs, 
I\ ho ‘ire husband aiid wife and were at the parents’ home when the trailer was delivered, allegedly 
conducted ai1 inspection of the trailer after the transporter left. During the inspection, they discovered 
numerous ‘11 lcged defects in the trailer, iiicludiiig a bent gooseneck hitch, an improperly installed hydraulic 
pump, m d  rust on the ‘ixles aiid the chassis. 

The next day, Darren Daniels called Forest River to coiiiplain about the alleged defective condition 
of thc trailer A week or two later, Forest River had tlie trailer traiisported from Pennsylvania lo Its facility 
i i i  Goshen, Indiaiia. By coi-respondence dated May 23, 2006, Darren Daniels advised Walnut Ridge Family 
RV Sales that lie believed the trailer was unsafe, due to the alleged defects, and requested a reliiiid of the 
piirchase price and any other costs incurred in connection with the transaction. Attached to the May 23 
Iettcr \\/as ‘1 list of 3 1 problems allegedly discovered during plaintiffs’ inspection of the trailer. As relevant 
t o  die instant iiiotions, item 2 on the list states “does iiot look like chassis was powder coated, loolts to be 
painted and iiot well.” Subsequently, in July 2006, after being advised by Forest River that plaintiffs had 
complained aboiit the chassis, Lippert Components sent an employee to Forest River’s Goslien facility to 
iiispcct the trailer. By correspondence dated J ~ l y  25, 2006, Lippert Components advised Forest River its 
inspection rcbealed the chassis was manufactured in July 2005, that it was in good condition, with only 
minimal rust. and that it did “not appear to have any premature paint or rust issues.” Lippert Coinponents’ 
letter also indicates that while the axles and gas lines on the trailer had indications of rust, such items were 
iieithei- pi-ovided nor painted by it, and that issues involving paint or rust are outside its limited warranty. 
Ilrhcii Forest River contacted Darren Daniels to inform him that repairs had been made and that it wanted to 
deli\ CI tlic trailcr, Daniel’s rcfLtscd to accept delivery uiitil lie received documentation of thc repairs that 
Iiad been performed. The trailer finally was delivered back to plaintiffs in 2010. It is noted that 
,ippro\.imately one inoiith prior to their purchase of the 2006 All Ainericaii Sport Trailer, plaintiffs had 
purchased ‘1 iised 2003 trailer from Walnut Ridge Family RV Sales. Uiihappy with the 2003 trailer, 
plaintiffs tiadcd i t  in aiid purchased the new 2006 trailer. 

In March 2007, plaintiffs commenced this action agaiiist Forest River, Walnut Ridge Family RV 
S,iles, ‘incl Lippert Components seeking damages for econoinic losses allegedly related to the 2006 purchase 
o 1‘ thc 11 f th-n  hccl rccreational trailer. In 2009, a third-party action was brought by Lippert Components 
,igiiist .41_-1<0 Kober Corporation for indemnification. I n  January 201 0, plaintiff served an ainended 
coiiiplLiint iiaiiiing AL.-KO Kober as a defendant, i n  addition to Forest River, Walnut Ridge Family RV 
5 ‘ i I c ~ ~  ,ind Lippci t Components. The first cause of action in the amended complaint seeks relief iiiider the 
rllagnuson-Moss Wai-ranty Act (15 USC 5 2301 et seq.), alleging that defendants breached the terms of  
wrilten and implied \varranties by failing to timely repair the alleged defects to the trailer. The second 
c‘iiise o f x t i o n  seeks relief for breach of the express warranty provided for the 2006 All American Sport 
r i c u l ~ r ~  ‘iiid the third cause of action seeks damages for breach of the 2006 sale agreement based on 
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cicfendants‘ Iliilure “to timely and properly repair the 2006 trailer.” The fourth and fifth causes of actlon 
seek ciainages for breach of the implied warranties of iiierchantability and fitness for a particular purpose, 
m d  thc sixth and s c ~  cnth causes of action seek rescission of tlie 2006 sale agreement with Walnut River 
Family K\i Sales. Lippert Components aiiswer to the aiiiended complaint includes a cross c lam against 
iL-I<O I<obcr. 

Lippert C’omponents now moves for an order awarding summary judgment in its favor, arguing, 
among other things, that it cannot be held liable for breach of the purchase agreement or breach of warranty 
;IS there was no coiiti-actual privity with plaintiffs. Lippert Components’ submissions in support of its 
motion include copies of tlie pleadings and the bills of particulars, excerpts of the parties’ deposition 
testimony, thc limited warranty for the chassis, and the letter it sent to Forest River after its July 2006 
inspection of the trailer. AL-KO Kober cross-moves for summary judgment dismissing tlie complaint and 
the cross claim against it on the grounds that no express warranty for the axles was extended to plaintiffs, 
and that no implied warranty exists as there was no privity with plaintiff. In addition, AL-KO asserts it can 
not be liable Ibr contribution or indemnification, as 110 privity exists between it and Lippert Components. 
I n  support of its motion, AL-KO Kober submits copies of tlie pleadings, transcripts of the parties’ 
cleposition testimony, the purchase agreement for the 2006 trailer, the limited warranty it issues for its 
products, brochure by Forest River for the All American Sport Trailer, and an affidavit of Lawrence 
Revelino. 

Plaintiffs oppose both motions on the ground they are untimely. As to the niotion by Lippert 
Components, plainti ffs also argue that, “[bly directly addressing the plaintiffs’ c l a i m  and processing same 
in accordance with the limited warranty, Lippert, by its actions . . . has confirmed that privity existed 
between Lippert and plaintiffs.” In addition, plaintiffs assert a triable issue exists as to whether a rust 
condition M as  excluded from the limited warranty it issued for the chassis. As to tlie cross motion by AL- 
KO Kober, plaintiffs argues that its subniissions were insufficient to establish as a matter of law the absence 
of privity, and that an issue of fact exists as to whether AL-KO Kober’s limited warranty excludes rust. 

Initially, the Court rejects plaintiffs’ argument that the instant motions must be denied as untimely. 
CPLR ?212(a) pi-ovides that if no date for making a suniinaiy judgment motion has been set by the court, 
such a motion ‘‘shall be inade no later than one hundred twenty days after the filing of the note of issue, 
cxcept with leave of court on good cause shown.” Absent a showing of good cause for the delay in filing a 
stimmnry jiidgiiient inotion, a court lacks the authority to consider even a meritorious, non-prejiidicial 
.ipplication for such relief.(see Miceli v State Farm Mzit. Azcto. Ins. Co., 3 NY3d 725, 786 NYS2d 379 
[2004]; Brill 1’ City o f N e w  York, 2 NY3d 648, 781 NYS2d 261 [2004]). The note of issue in this action 
was liled on June 26, 2012, when copies of tlie note and an affidavit of service was filed with the Clerk of‘ 
the Court ( s w  CPLR 3402), and the motion and cross motion were made on October 18 and October 22, 
70 12 (sc’c CPI .It 33 1 1 ). As the 120-day statutory period for making a summary judgment motion expired 
OII  Octohci- 21. 20 12, both motions are timely. 

.i\ niiuiufacturer who places a defective product into the stream of commerce may be liable for 
1111 tirics or damags  caused by such product (Gebo v Black Clatvsoii, 92 NY2d 387, 392, 68 I NYS2d 22 1 
[ I’OOS]. Lir imo v Hobart Cory., 92 NY2d 232, 235, 677 NYS2d 764 [ 19981; Amit i i l l i  v Dellii Corzstr. 
C O I ~ I . ,  77 NY2d 525, 532, 569 NYS2d 337 [ 19911). Depending upon the factual circLrmstances, a person 
iiijui-cd by ;I defcctive product may maintain causes of actioii under the theories of strict products liability. 
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negligcncr 01- breach ofnarranty (see Voss v Black & Decker Mfg. Co., 59 NY2d 102, 463 NYS2d 30s 

plaintiff has the burden of establishing that a defect in the product was a substantial factor in causing the 
injurq, ; ~ i i d  h i t  the defect existed at the time the product left the manufacturer or other entity in the chaln of  
clistribution heiiig sued (see Beckford v Paiitresse, Iiic., 51 AD3d 958, 858 NYS2d 794 [2d Dept 20081; 
C‘ltrrhc. v H~Iciic. Curtis, Iitc., 293 AD2d 701, 742 NYS2d 325 [2d Dept 20021; Tmdella v RJR N d i s c o ,  
17s AD?d 737. 576 NYS2d 965 [3d Dept 19911). 

19S31) Whether an action is pleaded 111 strict products liability, negligence or breach of wai-ranty. tlie 

To rccovcr di111iages for breach of an express wai-ranty, a plaintiff niust show that there was an 
:It‘tirniation of fact or promise by the seller, the natural tendency of which was to induce the buyer to 
purchase, that the plaintiff relied upon tlie promise as part of the bargain, and that the promisor’s breach of 
the promise was to the plaintiffs detriment (see J.C. Coiistr. Mgt. Co ip  v Nassnu-Sziffolk Lbr. & Srlpply 
Corp.. 15 AD3d 623, 789 NYS2d 903 [2d Dept 20051; cf Doiiahzie v Ferolito, Viiltaggio & Sons, 13 
4D3d 77, 7SO NYS2d 153 [lst Dept 20041; Friediiiaiz vMedtroizic, Iiic., 42 AD3d 185, 345 NYS2d 637 
[ 2d Dept 19731). Remedies for breach of an express warranty may be limited by the terms of such warranty 
to the repair or replacement of the defective product (see UCC 2-3 16) and to the amount of damages (see 
lJCC 2-7 19). However, an exclusive or limited remedy provision will not be enforced if it “fail[s] of its 
essential purpose,” thereby denying the purchaser the benefit of the purchase (UCC 2-719 [2]; see Laidllaw 
Timisy., Iiic. v Heleiza Clieiizicnl Co., 255 AD2d 869, 680 NYS2d 365 [4th Dept 19981; Cayuga 
Harvester, Iiic. v Allis-Clialiizers Corp., 95 AD2d 5, 465 NYS2d 606 [4th Dept 19831). Moreover, privity 
between the parties is not required to maintain a cause of action for breach of ail express warranty against a 
manufact~ii-er, and an express warranty may include specific representations about a product made by a 
iiianuficturcr in sales brochures or advertisements upon which the purchaser relied (see Raizdy Kizitivear v 
.4iileriCtlit C)aiiairiid Co., 1 1 NY2d 5 ,  226 NYS2d 363 [ 19621; Jesiiier v Retail Magic, Iizc., 55 AD3d 17 1 ,  
SO3 NYS2d 737 [2d Dept 20081; Artliur Glick Lensing, Iizc. v Williaiiz .I. Petzold, Iiic., 51 AD3d 1114, 
S58 UYS2d 405 [3d Dept 20081; Iiiiperia vMnrviiz Wiizdows ofN.Y., 297 AD2d 621, 747 NYS2d 35 [2d 
Dept 20021). 

A plaintiff seeking to establish liability for breach of the warranty of merchantability (see UCC 2- 
3 14) or breach of the implied warranty of fitness for a particular purpose (see UCC 2-3 15) must establish 
that the product at issue was not reasonably fit for the purposes for which it was intended, and that such 
product [vas thc proximate cause of his or her injury (see Deiziiy v FordMotor Co., 87 NY2d 248, 639 
VYS2d 250 [ 19951; Bellevue So. Assoc. v HRH Coiistr. Corp., 78 NY2d 282, 298, 574 NYS2d 61 5 
[ l O O l ] .  .J.C. Coiistr. Mgt. Coip. v Nassau-Siiffolk Lbr. & Supply Cory., 15 AD3d 623, 789 NYS2d 903; 
DoiiuIi i i~ v Ferolito, Viiltaggio & Sons, 13 AD3d 77, 786 NYS2d 153; Snratoga Spa Le Bath, Iiic. v 
Becclie Sys. C o y . ,  230 ,4D2d 326, 656 NYS2d 787 [3d Dept], lv disniissed 90 NY2d 976, 665 NYS2d 953 
[ 10971, sec~ u/so Jricobs v Tilt!Shoppe Eiiters., Jiic., 82 AD3d 1673, 919 NYS2d 440 [4th Dept 201 I ] ) .  
I-Iowever, contractual privity between the parties is essential to a claim for breach of an iinplied wairaiity 
v,,hen only ecoiioiiiic damages are claimed (see Arclistone v Tocci Bldg. Corp. of N.J., Iiic., 101 AD3d 
1050. 0 5 0  NYS2d  496 [2d Dept 20121; Jesiner v Retnil Magic, Iiic., 55 AD3d 171, 863 NYS2d 737 [2d 
Dept 20081; Arthur Glick Lensing, Iiic. v Willirivti J. Petzold, Iiic., 51 AD3d 1 1  14, 858 NYS2d 405; 
Ctittiluiio v Hcrtims Kulzer, Iizc., 305 AD2d 356, 759 NYS2d 159 [2d Dept 20031; Arthur .Ji@fee Assoc. v 
Kil.yco :lritu. Scrv.. 89 AD2d 785, 453 NYS2d 501 [4th Dept 19821, ~ f f i /  58 NY2d 993, 461 NYS2d 1007 
1 1  9831) 
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Lippert C oniponents ~ n d  AL-KO Kober established their prima facie entitlcment to summary 
judyiciit I I I  theii I-a\oi- on the cause of action for breach of express 1% ai-raiity M i t h  e\ idence that 110 expiess 
\\ ,in mtirls foi thcii- products were given to plaintiffs, and that plaintiffs did not rely upon m y  literatiire 
piiblisiicil h! .such defendants when purchasing the 2006 trailer (see Arthur Jaffee /-1ssoc. v Bilsco /!irto. 
Scri: SO A D 2 d  7S3 453 NYS2d 501; cf Proizti v DML of Eliiiirii, I I J C . ,  103 AD2d 016, 47s NYS2d 156 
1311 D e p t  1 OS4j) I n  opposition, plaintiffs, who admittedly had no contact with Lippsi t Coniponents 01- ‘4L- 
KO I<obci pt-tot to theii- purchase of the trailer, failed to present admissible e\ ideiice raisiiig a trlable issue 
‘15 to  \i I I C ~ I I L ‘ I  the> i clied upon literature published by such iiianufxturers about the sul3ject chassls and 
~ \ I c s  ( A C ~  Roi i i c .  City School Dist. v New Fork Tele. Co., 188 AD2d 1008, 592 NYS2tl 904 [4th Dept 
IW2] ,  Liiciririo v Wold-FVide Volksiongeri Corp., 127 AD2d I, 514 NYS2d 140 [3d Dept 398.73; cf 
C’crtrilnno 1’ tleiweiis Ki i l~er ,  Inc., 305 AD2d 356, 759 NYS2d 159 ). Movants’ siibiiiissions also are 
siitlicient lo establish a prima facie case of eiititlenient to judgment in their favor on tlie causes of action for 
breach of implied warranties on the ground there was no contractual privity with plaintiffs (see Parker I’ 

l (qwio i id  Cory., 8.7 AD3d 11 15, 930 NYS2d 27 [2d Dept 201 11; Jesnier v Retail Magic, IIJC.,  55 AD3d 
17 1 .  SO3 NYS2d 73’7; Arthur Glick Leasing, Iric. v Willinrrt J. Pet zo l ,  IIIC. ,  51 AD3tl 11 14, 858 NYS2d 
405, Lindsq? I ’  Coltoil Auto, IIIC. ,  48 AD3d 1262, 852 NYS2d 51 9 [4th Dept 20081; Conise~vogire Uiiioii 
Free School DiAt. 1’ 4llied-Trent Roofing Sys., 272 AD2d 360, 707 NYS2d 657 [2d Dept 20001; A!liLler v 
CeIrcw1 Motors Corp., 99 AD2d 454, 471 NYS2d 280 [ ls t  Dept 19841, cffc164 NY2d 108.1, 389 NYS2d 
004 [19S5]; Hole v CeizernlMotors Cory., 83 AD2d 715, 442 NYS2d 638 [3d Depl 19811). Plaintiffs’ 
Iiwcrtioii in their opposition papers that contractual privity essentially was created when Lippert 
Components per f’ornied work on the chassis in response to a communication fi-om Forest River that a 
complaint had heen made by Dan-en Daniels after the trailer was purchased about the presence of rust is 
I clectccl 

Fiirthcrinore, in view of the determination that plaintiffs’ failed to present sufficient evidence raising 
;i triable issiic as to whether Lippert Components aiid AL-KO Kober were obligated to them under express 
or impliccl \\Tai-i-‘liit1e:j, summary judgiiieiit disinissing tlic cause of action against them brought under the 
Magnilson-Moss Wairanty Act is granted (see Arthur Gliclc Lensirig, IIIC. v Williairi J. Pe t zo l ,  I m . ,  5 1 
AD3d 1 1 13. S 5 S  NYS2cL 405; Lirzdsrry v Coltort Auto, IIZC., 48 AD3d 1262, 852 NYS2d 519). Finally, as 
Lippert C’omponcnts and AL-KO Kober were not parties to the sales agreement for the 2006 trailer, 
ILidgmciit I S  granted 111 their favor as to the causes of action for rescission (see Jesmer v Retail Magic, Iiic., 
5 5  AD311 171, 803 NYS2d 737 [2d Dept 20081). 

-\ccot-tlinglq, the iiiotion by Lippert Components and the cross motion by AL-KO Kober for 
stimmaiy 1 titlgiiicnt i i i  thcii- favor is granted. The action is severed and continued as to thc remainmg 
d L‘ fcn d an I s 

-=. I- 

.~ FINAL DISPOSITION X NON-FINAL DISPOSlTION 

1)atctl: June 28. 2013 
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